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Chief Justice Baldwin’s Retirement 


HE personnel of the Supreme Court 
of Errors of Connecticut has under- 
gone important changes. Chief Justice 
Simeon E. Baldwin was retired in accord- 
ance with the constitutional provision 
that no judge shall hold office after arriv- 
ing at the age of seventy. He was 
succeeded Feb. 7 by Chief Justice 
Frederic B. Hall of Bridgeport. The 
vacancy occasioned by Judge Baldwin’s 
retirement was filled by the elevation to 
the Supreme bench of Judge Silas A. 
Robinson of the Superior Court. Justice 
Robinson, after six months of service, 
will also have to retire on account of the 
age limit. 

Judge Baldwin’s retirement has been 
marked as is not often the case when the 
leader of a state judiciary leaves the 
bench by general recognition, from all 
parts of the state, of the loss the Com- 
monwealth has thus sustained and of 
his many virtues of character and per- 
sonality. He evidently has the affec- 
tion of the people not less than of the 
bar. As he is in the full vigor of an 
indomitable energy and an admirable 
mental endowment, there has been a 
general disposition to complain of the 
operation of the constitutional age limit 
under circumstances which it was never 
designed to meet. Now that Judge 
Baldwin is in private life, he is deemed 
eligible for all sorts of honors. It has 
been proposed that he be made Governor, 


or that he be sent to Congress. The 
newspapers have thought that he would 
make a splendid Democratic candidate 
for Governor. But doubts are expressed 
whether his election could be hoped for 
in a state overwhelmingly Republican. 
He has said that he is not a candidate 
for any political office:— 


“The next campaign is a long way ahead. 
I follow Sydney Smith’s philosophy and take 
short views of life. I don’t cross bridges until 
I come to them. My present view ahead isto 
write a book, and not to hurry myself in doing 
“a.” 

Ex-Chief Justice Baldwin was the 
chief guest of honor at a banquet of the 
Connecticut State Bar Association in 
New Haven on Feb. 7, the date of 
Chief Justice Hall’s entrance upon his 
new duties. The object of the dinner 
was also to recognize in a suitable 
manner the promotion of the other two 
Justices. 

Judge Baldwin was given a hearty 
ovation. He said that he had spent 
the best years of his life on the bench, 
for while he had not gone on the Supreme 
Court bench until he was fifty-two years 
old, a man in the legal profession, in his 
opinion, did not do his best work until 
he was over fifty. Someone here drew 
forth a rousing cheer by saying, “Not 
until seventy.” 

“T lose power,” he continued, ‘‘but I 
gain freedom and leisure, not leisure 
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to do nothing but to choose what I 
would wish to do.” 


Chief Justice Hall said:— 


“Justice Baldwin retires in perfect 
mental and physical health. His only 
weakness is a constitutional weakness. 
The constitution says that he is no 
longer capable of holding the office. 
But the constitution is very much mis- 
taken.”’ 


Simeon E. Baldwin was born Febru- 
ary 5, 1840, at New Haven, educated 
at the Hopkins Grammar School and 
Yale College (A. B. 1861), and after- 
wards studied law in the Yale and Har- 
vard Law Schools. In 1893 he was 
appointed a member of the Supreme 
Court of Errors of Connecticut, and since 
1907 had been the Chief Justice. 

Before going on the bench he was in 
active practice at the bar, both in the 
state and federal courts, and occasion- 
ally appeared in important cases in those 
of New York, Massachusetts and Rhode 
Island, as well as before the Supreme 
Court of the United States. 

He had from time to time served on 
state commissions for the revision of the 
education laws, of the system of tax- 
ation, of the General Statutes, and to 
simplify and reform procedure in civil 
actions. 

Since 1869 he has been one of the 
Faculty of the Yale Law School, and 
has given several hours a week to class 
room work. This he was able to begin 
and keep up on Saturdays and Mondays, 
by declining engagements in the Court 
of Common Pleas; the higher courts not 
sitting on those days. 

He has been President:of the New 
Haven Colony Historical Society, the 
American Historical Association, the 
American Bar Association, the Asso- 
ciation of American Law Schools, the 
American Social Science Association, 





and the International Law Association 
of London. 

He is now President of the Connecticut 
Academy of Arts and Sciences, of the 
Connecticut Society of the Archeological 
Institute of America, of the Trustees of 
the Hopkins Grammar School of New 
Haven, and Director of the Bureau of 
Comparative Law of the American Bar 
Association. 

He is a member of the American Anti- 
quarian Society and the National Insti- 
tute of Arts and Letters, and a corre- 
sponding member of the Massachusetts 
Historical Society, the Colonial Society 
of Massachusetts, and the Institut de 
Droit Comparé of Brussels. Harvard 
gave him the degree of LL.D. in 1891. 

Besides having been a frequent con- 
tributor to the transactions of various 
societies and to legal or historical peri- 
odicals, both in the United States and 
abroad, he has published a Digest of the 
Connecticut Reports, ““Modern Political 
Institutions,” “The American Judiciary,” 
“American Railroad Law,” and was a 
co-author of ‘““Two Centuries’ Growth of 
American Law.” 

Chief Justice Hall, who succeeds Judge 
Baldwin, was born in Saratoga Springs, 
N. Y., Feb. 20, 1843, the son of Jonathan 
and Livonia (Hayward) Hall. He 
worked his way through Brown Univer- 
sity, from which he was graduated in 
1867 and last June received the de- 
gree of LL.D. Yale has also con- 
ferred the degree of A. M. upon him. 
He enlisted in the Seventeenth Connec- 
ticut Regiment of Volunteers in 1862, 
and was admitted to the bar of Fair- 
field county in 1870. He was made 
judge of the Court of Common Pleas 
for Fairfield county in 1877 and held 
that post till 1889, when he became a 
judge of the Superior Court. From this 
tribunal he was advanced to the Su- 
preme Court in 1897. 
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The Divorce Situation in England 


By E. DeForest Leacu 


| [Many English lawyers and judges realize that the divorce laws of Eng- 

land are anything but satisfactory. Lord Gorell, who, as Sir Gorell Barnes, 

had much experience with divorce litigation on the bench of the High 
Court of Justice, is presiding over a Royal Commission now at work, 
which is the outcome of his motion in the House of Lords last July, ‘‘That 
it is expedient that jurisdiction to a limited extent in matrimonial causes 
should be conferred upon County Courts in order that the poorer classes 
may have their cases of that nature heard and determined in such Courts.” 
The new commission is making a comprehensive study of the whole subject, 
and will report on desirable changes in the law of divorce. While its com- 
position appears to be somewhat diversified, including, as it does, distin- ‘ 
guished representatives of the church and laity (women as well as men), the 
law (Scottish as well as English), and the press, still the result may be rec- 
ommendations leading to the correction of some of the unfortunate con- 
ditions outlined in the following article—Ed.] 
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— divorce problem is receiving 
more serious consideration among 
all classes of people in England to-day 
than in any other country. In the 
United States the agitation is kept 
up by sporadic attacks upon our di- 
vorce legislation by ecclesiastical gather- 
ings and the occasional ex cathedra utter- 
ances of some High Church dignitary, 
while the ordinary citizen seems to be 
quite well satisfield to let matters remain 
as they are. In England, however, the 
conditions are reversed. There the mass 
of the people are very much in earnest 
in demanding more equitable and hu- 
manitarian laws for dissolution of the 
marriage contract, while the Church 
party, on the other hand, appears to be 
quite unconcerned over the whole mat- 
ter. The agitation, nevertheless, is as- 
suming a character which will soon 
compel all: parties to place themselves 
upon record on this question. 
j, A mere glance at their present statute 
will at once cause every American to 
wonder how any liberty-loving people 
could possibly be made to live for more 
than half a century under a law which 
the majority of our English cousins 


now believe ought to be amended. Al- 
though it must be admitted that the 
existing Act is more suitable to a civil- 
ized society than its immediate prede- 
cessor, its inequality and unreasonable- 
ness cannot help but foster immorality 
and an increasing disregard for the 
sanctity of lawful marriage. 

It seems almost incredible that Prot- 
estant England should continue to re- 
main subject to the Roman Catholic 
idea of marriage after the Reformation, 
and even down to the year 1857. Dur- 
ing this period the Ecclesiastical Courts 
granted large numbers of divorces 
a mensa et thoro, which was the Roman 
Catholic decree for separation, and by 
a cunning evasion of the spirit of the 
law, which later grew up, those who 
could afford it and had sufficient in- 
fluence in Parliament, might use this 
decree as a first step in a series towards 
obtaining an absolute divorce. After 
the decree mensa et thoro in the Eccle- 
siastical Courts, the plaintiff had to 
bring an action for damages against 
the adulterer in the Civil Courts, and if 
he was successful there he might in- 
stitute proceedings in the House of 
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Lords asking for an absolute divorce. 
These proceedings at last became merely 
a matter of form and several hundred 
of ‘Acts of Divorce’ were passed. 
Naturally none but the very rich and 
determined could obtain relief from an 
intolerable matrimonial alliance, and, 
in consequence, morality reached a very 
low and disgraceful condition. W. H. 
Bishop, one of the most authoritative 
writers on the subject, says that during 
this period “‘second marriages without 
divorce, adultery, and illegitimate chil- 
dren were of every-day occurrence, while 
polygamy was winked at, though a 
felony on the statute books.” 

In 1857 an Act was passed governing 
divorce and separation which was 
thought to be quite revolutionary in 
character. Then by a subsequent Act 
of 1873-75, the jurisdiction in divorce 
causes was transferred from the Eccle- 
siastical Courts to a branch of the Civil 
Courts which was then created and 
known as ‘‘The Probate, Divorce, and 
Admiralty Division of the High Court 
of Justice.’ These Acts, with slight 
amendments, constitute the present 
law, the main provisions of which may 
be summarized as follows :— 


1. All jurisdiction in matrimonial matters 
is exercised by the Civil Court of Divorce. 

2. The cause for divorce against a woman 
is adultery. The husband may claim pe- 
cuniary damages against a corespondent for 
the loss of his wife. 

3. The cause for divorce against a husband 
is adultery, coupled with cruelty or desertion 
for more than two years; bigamy and adul- 
tery; incestuous adultery, or rape, alone; 
and unnatural offenses. The wife cannot 
claim pecuniary damages for the loss of her 
husband, but the Court may order the hus- 
band to pay maintenance. 


4. The old ecclesiastical separation, a 
mensa et thoro, is abolished under that name; 
but a new remedy, of like effect, is introduced, 
and is called ‘Judicial Separation.’’ This 
may be obtained by either husband or wife 


on the ground of the adultery of the partner; 
or cruelty; or desertion without reasonable 
excuse for two or more years. Since 1895 
it may also be obtained by the wife, but not 
by the husband, in cases of aggravated as- 
sault; of serious assault for which the hus- 
band has been fined $25 or imprisoned for 
two months; desertion, persistent cruelty, 
and willful neglect. 

5. No divorce is granted where collusion 
between the parties is proven to have existed. 

6. In case of divorce, alimony is provided 
for children; and power to vary settlements 
on the wife is given to the Court in the case 
of her offense. 

7. No decree of divorce is to be made 
absolute till after six months from the deci- 
sion of the original case; during the passing 
of this time any person may give informa- 
tion to the King’s Proctor of collusion be- 
tween the parties, or that material facts have 
not been brought before the Court; and the 
Proctor may, if he thinks advisable, oppose 
the decree absolute. 

8. No remarriage is permitted to judicially 
separated persons, but they may resume 
cohabitation without any formalities. 

9. Remarriage after divorce is permitted, 
but no clergyman of the United Church of 
England and Ireland is compelled to solem- 
nize the marriage of divorced persons. 

10. Nullity of marriage may be decreed 
for various prenuptial failings, omissions or 
commissions; é. g., consanguinity, or marriage 
of a minor without parent’s consent. 

11. Either husband or wife may sue for 
restitution of conjugal rights, if one has with- 
drawn from the society of the other without 
sufficient reason. The Court can order the 
delinquent to return to live under the same 
roof; and in case of his refusal to comply 
with this decree, shall deem him to have been 
guilty of desertion without reasonable cause, 
and a suit for judicial separation—but not 
for divorce—may thereupon be initiated 
forthwith, on this ground alone. 


Numerous objections may be urged 
against this law, the principal of which 
are :— 

1. It makes divorce a luxury which 
only the affluent may enjoy, as the ap- 
proximate cost of obtaining a final 
decree is about $1,000. The fact that 














The Divorce Situation in England 


the Divorce Court sits only in London 
adds greatly to the hardship of those 
who live outside of the metropolitan 
district. 

2. It fosters immorality, because it 
pronounces adultery as indispensable 
to remarriage. 

3. In allowing a separation, without 
the right of remarriage, for the offense 
of cruelty, adultery, or desertion, and 
divorce, with the right of remarriage, 
for the offense of adultery, combined 
with cruelty and desertion, it inflicts the 
greater punishment for the lesser of- 
fense. 

4. But, of course, the worst feature 
is in attempting to establish an un- 
equal and unnatural standard of mo- 
tality between the sexes, thereby com- 
pelling woman to bear burdens to which 
man will not submit, for no matter how 
immoral a husband may be, his inno- 
cent wife has absolutely no remedy, 
unless she gets a judicial separation, 
which will make her condition even 
worse than before, as she can then never 
obtain an absolute divorce, though the 
least indiscretion upon her part will per- 
mit her immoral husband to secure a di- 
vorce with the right to remarry. 

The Civil Courts, until quite recently, 
followed the interpretation of the law 
laid down by the Ecclesiastical Courts, 
and did not recognize the doctrine 
known as “moral cruelty,” and held 
that the cruelty must be physical. So, 
where a husband treated his wife with 
neglect and indifference, ceased to have 
matrimonial intercourse with her, and 
carried on an adulterous intercourse 
with a servant in the same house where 
he and his wife were residing, it was 
held that, in the absence of any threats, 
or acts of positive violence, his conduct 
did not amount to legal cruelty. (Brown 
& Powles’ Law of Divorce, page 125.) 
So, also, a husband’s attempt to de- 
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bauch his own female servants, and the 
bringing by him of groundless and ma- 
licious charges against his wife’s chastity 
were only held to be acts of legal cruelty 
to the extent that it was said of them 
that they would weigh with the Court 
in conjunction with other charges. 
(Id., page 123.) This doctrine has re- 
cently been partially abandoned, for in 
Walmesley v. Walmesley, heard in 
1893, the Court broke away from the 
theory so long followed, and “neglect, 
coldness and insult, producing an attack 
of melancholia’ were held to amount 
to legal cruelty. A still more liberal 
interpretation now seems to be favored. 

Indeed, the legal profession as well 
as the Courts have come to so thoroughly 
realize the unsuitability of the present 
law to modern social conditions that 
the spirit and, in many instances, the 
letter of the law is violated and justice 
dealt out to the litigants in spite of the 
Acts of Parliament. An American, 
upon a visit to the English divorce 
courts, is at once impressed by the 
ease and rapidity with which divorces 
are granted. The chief opposition to 
any new or more liberal legislation is, 
that it will bring about a condition “‘as 
bad as exists in the States.” This, 
like many English ideas concerning 
things not English, is founded upon an 
amazing lack of knowledge of real 
conditions. After observing the prac- 
tice in divorce proceedings in quite 
a number of the states, and among them 
some of the most lenient, as well as the 
proceedings in the English courts, I 
think I can safely say that there is not 
a state in the Union where divorces 
are granted with greater facility, or 
upon less specific evidence, than in 
England. Especially is this true in 
cases where the husband is plaintiff. 
In fact, the practice is so marked that 
the writer inquired of a barrister how 
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such a condition grew up,and received 
this reply: ‘“‘We all recognize the 
harshness of our present law, and when 
a man sues his wife for a divorce, if 
she is young and at all attractive, about 
all that is necessary to establish his 
case is to prove that she has a gentle- 
man friend, that they have exchanged 
a few letters, attended the theatre, or 
dined together. The jury presumes the 
rest and returns a verdict accordingly.” 
It is quite different, however, when 
a wife seeks a divorce from her hus- 
band—the charges must then be proven. 
Of course, we have more legal causes 
for divorce in most of our states, 
but one is inclined to think that the 
present situation in England is due 
largely to the paucity of legal grounds. 

The agitation for new legislation is 
being fostered and directed in England 
by the Divorce Law Reform Union, 
an organization which is receiving the 
support of many liberal-minded people. 
The chief aim of the reformers seems 
to be to secure the passage of an act 
which will enable husbands and wives 
who are living apart under Separation 
Orders, or one of whom is undergoing a 
long term of penal servitude, or is 
incurably insane, to obtain, subject 
to certain safeguards, a dissolution of 
their marriages. While the National 
Congress on Uniform Divorce Laws 
did not recommend that incurable 
insanity should be a ground for divorce 
in this country, it, nevertheless, is one 
of the most reasonable, and in England, 
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where there is so large an increase of 
insanity, especially among the promi- 
nent families, it is one of the 
most popular reasons for demanding 
reform. 

Insanity and prostitution, which 
flourish in communities where it is diffi- 
cult or impossible to secure a release 
from an unendurable matrimonial alli- 
ance, are found to exist to an alarming 
extent—the latter being very conspic- 
uous. These, however, are not the worst 
results of the English system. Many 
young men and women, especially among 
the poorer classes in the cities, are living 
together and rearing children, without 
going through the formality of a mar- 
riage ceremony. A conversation with 
these women is pathetic indeed, for it 
reveals the fact that they do love the 
fathers of their children and are true 
to them and are treated by them with 
kindness, but are afraid to marry for 
fear their happiness may end as soon as 
their husbands know that the women no 
longer have a right to leave them if 
treated unkindly. This condition has 
been commented upon by many writers, 
and is well understood by religious 
workers. The practice seems to be in- 
creasing. A similar condition exists in 
Jamaica, for a well-known author, who 
resided there for several years, told the 
writer that he did not believe that more 
than three per cent of the natives were 
living in lawful wedlock, owing to the 
fact that it was expensive to get married 
and impossible to get divorced. 














The Jury Had the Last Say 


MUCH ADO ABOUT LITTLE, OR LITTLE DONE ABOUT MUCH 


By Jupce A. G. ZIMMERMAN 


OF THE Dane County Court oF WISCONSIN 


HE case had been continued at least 

ascore of times. It had been run- 

ning along for several years. It was all 

about an alley, or rather a twelve-foot 

strip through the middle of one of the 

principal business blocks, which the city 
wanted to make a public alley. 

The strip was and for many years 
had been an eyesore and a dumping 
ground for all sorts of rubbish back of 
the stores. It was hardly passable, and 
had become a dangerous menace from 
a fire and police standpoint. The title- 
deeds of all the owners (save one) along 
the strip showed that at some time in 
the past some sort of reservation, or 
easement, or dedication for alley pur- 
poses in a private desultory way had 
been made. 

In a manner, it had been used as an 
alley for half a century. 

But one end of it, by the various 
owners of the one exception, had been 
closed from time to time. This was 
back of the Kicker block, and these 
owners always had and claimed the full 
private ownership of the twelve by forty- 
four feet back of their block. Nothing 
was ever given away or clouded in any 
of their deeds. 

Moreover, the owners of this lot did 
not need the alley or the use of it as 
such. They had plenty of room and 
opportunity on the side street of this 
corner block for ingress and egress. The 
last owners had but recently bought the 
block and had paid therefor four hundred 
dollars a foot on the side street, including 


this twelve feet. That would make 
nearly five thousand dollars for the alley 
part. They were willing to have the 
strip dedicated as a public alley, but 
they wanted reasonable compensation. 

In the course of time it had come to 
be called the Kicker Alley, because the 
Kicker block part of it had become the 
storm around which the controversy 
raged. 

Everybody really wanted it made a 
public alley. But some wanted com- 
pensation and some did not. Nobody 
appeared to have any legal chance left 
for compensation, except the Kicker 
block people. The matter was threshed 
out for some years, in the newspapers, 
in the council, among the business men, 
and by the general public. 

So the city council finally passed a 
resolution for condemnation proceed- 


‘ings before a judge of one of the various 


courts. 

The corporation counsel took charge, 
drew the necessary papers, had a plat 
made, served notice on the twenty-odd 
abuttors, and a day was fixed for a 
hearing. The hour set for trial event- 
ually arrived and with it members of 
half a dozen firms of attorneys repre- 
senting various abutting property owners. 

The corporation counsel, alert, vigor- 
ous, always with a chip on each shoulder, 
was there for the public. Lawyer Reuben 
Smiley, suave, courteous, able and vigi- 
lant, appeared for the Kicker block 
people. He was there ready for a fight, 
and willing to concede—nothing. His 
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people wanted substantial compensation, 
knew they had a good case, and weren’t 
surrendering anything. 

But with a score of independent inter- 
ests represented by numerous attorneys 
with other cases on in the different 
courts, and the corporation counsel with 
a multitude of important affairs press- 
ing, it was of course impossible to go on 
with the trial then. 

Consequently the case was adjourned 
by agreement. Lawyers quite generally 
can agree about postponing things. 

Before the next date arrived, the 
lawyers had agreed to another continu- 
ance. This time somebody had a sore 
toe or something and couldn’t be on 
hand. 

Again it was continued. 

Then, either because the judge was 
getting impatient, or some lawyer or 
lawyer’s client was inflicted with a 
sudden spurt of energy or for some other 
unexplainable reason, it was necessary 
that some progress be made, so a jury 
of twelve men good and true was drawn 
and sworn. 

Next, the judge, and the lawyers, and 
the jury put on hats and coats, lighted 
up cigars, went up the street for several 
blocks, in solemn procession, the ob- 
served of all observers, and viewed the 
remains—of the proposed alley—of so 
much of it as was not covered with boxes 
and barrels, and cans, and bottles, and 
garbage. 

After such splendid progress of course 
another adjournment was necessary. Im- 
possibility of getting important witnesses 
was the excuse given, whatever may 
have been the real reason. Naturally 
the lawyers, who appeared simply to get 
fees for time-service for clients not par- 
ticularly interested because not likely 
to get damages, were always very com- 
plaisant about continuances. 

The Kicker block people, the real 


contestants, who were vitally interested 
to the extent of some thousands of dol- 
lars, were not anxious to hurry matters, 
as there was more or less talk of a satis- 
factory settlement. So Lawyer Reuben 
Smiley always made a continuance easy. 

And the corporation counsel was afraid 
of a heavy judgment for damages against 
the city, so he, too, was willing to keep 
up the continuances with the view of 
coming to an amicable adjustment that 
would be satisfactory to the city fathers. 

The judge, well, he was always in 
favor of compromising differences and 
amicably settling controversies, if pos- 
sible, so he made no objection, as long 
as everybody else was agreed. He had 
little to say in this contest anyway, as he 
was simply a sort of master of ceremonies 
to keep the program straight, according 
to established rules. 

The jury had the whole say, and was 
the sole arbiter in this sort of a pro- 
ceeding, if it could ever get hold of the 
case and out of the hands of the lawyers. 

When the case was again called, a 
continuance had been agreed upon be- 
forehand among the lawyers, but not 
in time for the clerk to warn the jury- 
men not to appear. The jury were on 
hand promptly, ready to finally dispose 
of the case and get it off their minds. 
They were business men of more or less 
prominence and had important private 
affairs of their own to look after. They 
were willing to do their duty as citizens, 
but things began to look to them as 
though they were being trifled with by 
the lawyers. They were getting im- 
patient. Their interest lagged. Court 
proceedings were becoming irksome to 
them. Some of them were heard to 
express themselves more forcibly than 
elegantly on their way back to their 
places of business. They were getting 
“sore.’’ Somebody would have to suffer 
for it some time. 








ag 
we 
int 
at 

tol 
cal 


cas 
wa 
ne! 
of | 
lon 
per 


eit] 
cor 


pal 
the 
cou 
abl 
bat 
tog 


boc 











The Jury had the Last Say 


So continuance after continuance was 
agreed upon until a dozen or so more 
were reeled off. Sometimes there were 
intervals of several weeks, or a month, 
at other times longer. The jury was 
told not to appear again until specifi- 
cally called. Occasionally a juryman 
would appear to find out when “that 
case” was going to be tried, if ever. It 
was an unfinished job that got on the 
nerves. The matter ran along. Some 
of the jurymen wanted to go away fora 
long period or indefinitely, and were 
permanently excused. It had come to 
be a bete noir to everybody who had 
either interestedly or disinterestedly any 
connection with the case. 

In the meantime, the real contesting 
parties—the Kicker block people, and 
the corporation counsel, mayor and 
councilmen for the city—were presum- 
ably, and no doubt really, in a desultory 
bargain-and-sale way, trying to get 
together. 

After a couple of years or so every- 
body had practically come to a common 
agreement astoterms. Then one of the 
presumably little interested property 
owners got a new lawyer, who kicked 
over the whole business. So there 
were more continuances until this 
lawyer could thoroughly investigate 
the case for his client. But he 
finally found his client had nothing 
to contest. 

Then the old “practical agreement” 
of the parties was resumed, and after a 
few more continuances for good measure, 
a day was actually fixed for the real 
final conclusion of the trial. The long 
suffering jury—what was left of them— 
they were seven—were summoned, to- 
gether with five talesmen to complete 
the panel. 

To be exact, it was the twenty-seventh 
continuance. 


And the trial! Well, the case was 
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coming to a climax. Or was it an anti- 
climax? 

The jury panel was again completed. 
The judge and the rehabilitated jury 
again ‘‘viewed the premises.’”’ Thenumer- 
ous lawyers were on hand. There was 
an array of witnesses. The court room 
was filled to overflowing. While wait- 
ing to get started, the judge, to impress 
the multitude, ordered about the dapper 
clerk whose dandified appearance be- 
trayed his French origin. The real 
“oldest inhabitants,’ of prominence, too, 
were present to tell about the time- 
honored use of the “alley.” 

There was Uncle Jonathan Mason, 
tall, powerful, unwrinkled, clear eyed, 
who had been a leading citizen for sixty- 
five years and was now bordering on 
ninety, though apparently hardly in the 
three-score-and-ten class. 

And Deacon Franklin Leisure, not far 
behind Uncle Jonathan in years, sturdy 
and hale, living up to his name since his 
retirement, though ‘‘of counsel’ in the 
case at bar in which he was also a party 
as an abutting owner. 

Colonel Ezekiel Strong, also in the 
four-score class, vigorous and keen appar- 
ently as when a gladiator and rival of 
the commonwealth’s foremost statesmen 
who crossed the river a generation ago. 

And Elder David Kent, another re- 
tired barrister, who left his home city 
for a score of years to accumulate that 
wherewithal which he now so liberally 
distributes as public benefactions. With 
him was Judge Harmon Lucas, yet lack- 
ing a few months of eighty but still in 
the harness. 

Last but not least, except in age, 
was General D. D. Growem. Though a 
veteran of the Civil War, years sat lightly 
on him, no doubt because of his medicinal 
interests, which perhaps contributed also 
to the longevity of his compatriots. 

All these were leading citizens since 








216 The Green Bag 


the forties and early fifties of the last 
century. 

Other witnesses were the chiefs of 
police and fire departments, and the 
mayor of the city. 

But there was no fight or legal con- 
test. Everything was harmonious. The 
array of legal counsel, including the 
corporation counsel, was assisting genial 
Reuben Smiley to make his case. It 
was carefully explained to the jury by 
the lawyers and the judge that there 
was no controversy, now that everything 
had been satisfactorily agreed upon. 

The testimony made it clear that the 
Kicker block people were damaged con- 
siderably over three thousand dollars. 
It was shown that there was no objec- 
tion in any quarter to the payment to 
them of this sum and that this had been 
agreed upon. 

But, it was necessary pro forma for 
the jury to find the verdict of damages 
by a majority vote and to find the neces- 
sity for a public alley by a unanimous 
vote. And the jury were so charged 
and given a long typewritten verdict 
carefully describing the property of each 
owner, giving each damages of one 
dollar (with which they were content), 
except that for the Kicker block owners 
damages for three thousand dollars as 
agreed upon were inserted. 

And the jury took the prepared ver- 
dict and departed in charge of an officer 
for a supposedly brief consultation. 

The lawyers waited. So did the judge. 
Time was passing. There must be trouble 


in the jury room. But what could there | 


possibly be trouble about? There was 
only one thing to do. That was to sign 
the typewritten verdict that everybody 
had agreed to. 

Presently the officer returned, saying 
the jury wanted further information. 
He was told to bring the jury back to 
the court room. The jury came. They 


wanted to know if they were to decide 
the question of damages! 

Well, rather. The majority must agree. 
The matter had been practically accom- 
plished for them. Everything was har- 
monious. A disagreeing minority could 
be ignored. They were satisfied and 
were sent back for further consultation. 

Again everybody waited. Meanwhile 
the lawyers joked and told stories. 
Lawyer Smiley was humorously twitted 
at the possibility of being beaten. How- 
ever, nobody thought of such a thing. 

The story was told about Lawyer 
Harvey Butterfield trying a breach of 
promise case before a jury, the defend- 
ant failing to appear. As Harvey told 
the story on himself, he put in his 
testimony and was about to submit the 
case without argument, certain of a 
verdict for the full amount. The judge, 
however, suggested that he had best 
make his argument and explain the 
situation to the jury. He did so, and 
the jury brought in a verdict for the 
absent defendant. 

Other stories were told, some not over- 
nice. But it was a hopeful sign that 
the most objectionable stories were told 
by the oldest lawyers—those retired 
from practice. 

The jury sent word that they wanted 
to come back for further instructions. 
But the judge was getting impatient at 
the delay and apparent perverseness, so 
he had the officer tell the jury he would 
not let them come, that he had given all 
the information he could. The officer 
was told they wanted to know about the 
signing. They were told. 

Again there was waiting. It was past 
the dinner hour. So everybody went 
to dinner, and the jury in charge of the 
officer had its dinner at public expense. 

After dinner the jury took another 
hour forconsultation. There was appar- 
ently a warm controversy in the jury 

















room. Finally the jury came in. Every- 
body was relieved. 

“Gentlemen, have you agreed upon a 
verdict?’ quoth the judge. 

“We have,” said several jurymen. 

The officer brought up the typewritten 
verdict. All had agreed on the necessity 
of taking the strip for alley purposes. 
Eight had signed the long verdict award- 
ing damages to the various owners. 

It was satisfactory. The judge an- 
nounced the fact, and the jury acquiesced. 
So the Kicker people got their three 
thousand dollars! There was general 
relief and relaxation. Lawyer Reuben 
Smiley smiled—but was the smile prema- 
ture? 

Then the foreman of the jury rose 
and remarked that they had made some 
change in the typewritten figures! Oh, 
ah,um! That was different again. The 
judge glanced over the typewritten pages 
of the verdict. The lawyers stared ex- 
pectantly. 

“The only change you have made in 
this verdict relates to the amount of 
damages for the Kicker block?” 

The jury nodded affirmatively in a 
body, and some answered. 

“You changed the figures for damages 
for the Kicker block people from three 
thousand to one dollar?’”’ continued the 
judge. 

Again there was acquiescence by the 
jury and consternation among the 
lawyers. Lawyer Smiley’s smile faded 
away. 

“Is there anything else, gentleman?” 
said the judge pleasantly, addressing the 
lawyers. 

There was no response. 
nothing to say. 


There was 
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Then, “You are discharged, gentle- 
men,” and the jury scattered and left 
the court room. The court adjourned. 

This was beyond any experience of the 
astonished lawyers. It was worse than 
the Butterfield breach of promise case. 

“There is one thing left that can be 
done,” gravely remarked the judge to 
the group of discussing lawyers, as he 
was putting on his hat and coat. 

“What is that?” quickly spoke up the 
corporation counsel, as hope sprang up 
in the breasts of all. 

“We can all go out in the rotunda and 
listen to Mr. Smiley’s real opinion of the 
jury.” 

“It certainly wouldn’t be proper to 
express it in this court room,” answered 
Lawyer Smiley as he bravely tried to 
smile. 

And the long-suffering jury had the 
last say. 


Addendum (three months later). The 
jury chuckled and scattered. Lawyer 
Reuben Smiley set his jaws and ap- 
pealed. Then he became pleasant again 
and smilingly inveigled the other lawyers 
into stipulating to have the superior 
court re-try the case without a jury. All 
the lawyers again solemnly agreed that 
three thousand dollars would be a fair 
settlement for the Kicker block people. 
As the proof showed damages in double 
that amount, judgment was entered by 
the superior judge for three thousand 
dollars without opposition. 

Query: Where was the joke finally? 
On the jury,. Reuben Smiley, the other 
lawyers, the superior court, the Kicker 
block people, or the system? 











Football and the Law 


By C. D. 


EMEMBERING that the revision 
of football rules is now being con- 
sidered, it is not altogether without 
point to recall the case of the Queen 
against Bradshaw, reported in volume 
14, page 83, of Cox’s Reports of criminal 
cases in England. The case arose over 
a game of football in which one player 
was killed. To be sure, no one was con- 
victed of anything, but, for all we know, 
some one might have been near to 
conviction or might have been convicted 
if there had been another trial. 

If any public prosecutor in any of the 
bailiwicks of the land allows the duties 
of his office to weigh right heavily upon 
him, or—perish the thought—if he 


longs to bask a little in the calcium 
of the public show, it is barely possible 


that the case of the Queen against 
Bradshaw might put an idea into his 
head. If it does, and he should put it 
into execution, the cries of the packs 
will soon no doubt be heard on every 
hill, as they close in on another bit of 
well-harried game. 

Then, finally, Mr. Walter Camp and 
the rules committee and the presidents- 
of-the-leading-universities may quit 
giving their time to the revision of the 
rules for the game of football. They 
can cease with easy consciences from 
trying to make the game less dangerous, 
for the great old common law (aided 
and abetted by the public prosecutor 
aforesaid) and, perhaps, a dozen or 
more statutes, will have taken the game 
in hand. They—common law, statutes, 
and public prosecutor—will revise the 
tules and reform the game and 
make it less dangerous to life and 
limb. Will they? Well, if you have 
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any doubt, just look how they re- 
formed the good old games of horse- 
racing, dueling and witchcraft. 

At any rate, the game of football will 
ever after be a tedious thing and much 
lacking in zest. For the very first 
kick-off will be followed by an injunction, 
and all plays thereafter will be too well 
interspersed with exceptions, challenges 
to the array and the legal like. Of 
course, too, there will be investigations 
into probable causes and natural and 
probable consequences and the law of 
slander, as well as writs of ad quod 
damnum, followed inevitably and as a 
matter of course by appeal upon appeal 
—Heaven only knows when a game 
would end. True, the game might even 
then be fine mental exercise and it 
might cost as much money to support 
as it costs now, but—it wouldn’t be 
football. 

Something like this, you know. 

“Are you ready, Captain Smith?” 
“Yes, sir.” “Are you ready Captain 
Jones?” “If the court please,” says 
Captain Jones, ‘‘we have filed, through 
our attorney, duly empowered there- 
unto, a demurrer to our opponents. 
We think they do not constitute a cause 
of action,’ etc., etc., etc. 

Would any one ever eat any Thanks- 
giving dinner, or would there be inter- 
missions for meals? 

The case of the Queen v. Bradshaw 
is reported, in part, as follows:— 

“William Bradshaw was indicted for 
the manslaughter of Herbert Dockerty, 
at Ashby-de-la-Zouche, on the 28th day 
of February, 1878. 

“The deceased met with the accident 
which caused his death on the occasion 
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of a football match played between 
the clubs of Ashby-de-la-Zouche and 
Coalville, in which the deceased was a 
player on the Ashby side and the 
prisoner was a player on the Coalville 
side. The game was played according 
to certain rules known as the ‘Associa- 
tion Rules.’ The deceased was dribbling 
the ball along the side of the ground in 
the direction of the Coalville goal, 
when he was met by the prisoner, who 
was running towards him to get the ball 
from him or prevent its further progress; 
both players were running at con- 
siderable speed; on approaching each 
other, the deceased kicked the ball 
beyond the prisoner, and the prisoner, 
by way of charging the deceased, 
jumped in the air and struck him with 
his knee in the stomach. The two met, 
not directly, but at an angle, and both 
fell. The prisoner got up unhurt, but 
the deceased rose with difficulty and 
was led from the ground. He died 


next day, the cause of death being a 
rupture of the intestines.” 

Witnesses differed as to the particulars. 
Some said the prisoner’s charge was 
contrary to the rules of the game and 


made in an unfair manner. Others 
said it was not, and one of the umpires 
said that, in his opinion, nothing unfair 
had been done. 

Lord Justice Bramwell, in summing 
up the case to the jury said, “‘the ques- 
tion for you to decide is whether the 
death of the deceased was caused by 
the unlawful act of the prisoner. There 
is no doubt that the prisoner’s act 
caused the. death, and the question is 
whether that act was unlawful. No 
tules or practice of any game whatever 
can make that lawful which is unlawful 
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by the law of the land; and the law of 
the land says you shall not do that 
which is likely to cause the death of 
another. For instance, no persons can 
by agreement go out to fight with 
deadly weapons, doing by agreement 
what the law says shall not be done, 
and thus shelter themselves from the 
consequences of their acts. Therefore, 
in one way you need not concern your- 
selves with the rules of football. But, 
on the other hand, if a man is playing 
according to the rules and practice of 
the game and not going beyond it, it 
may be reasonable to infer that he is 
not actuated by any malicious motive 
or intention, and that he is not acting in 
a manner which he knows will be likely 
to be productive of death or injury. 
But, independent of the rules, if the 
prisoner intended to cause serious hurt 
to the deceased, or if he knew that, in 
charging as he did, he might produce 
serious injury and was indifferent and 
reckless as to whether he would pro- 
duce serious injury or not, then the act 
would be unlawful. In either case he 
would be guilty of a criminal act and 
you must find him guilty; if you are 
of a contrary opinion you will acquit 
him.” 

The judge then stated (and it isn’t 
a bad statement for such a considerable 
personage as a real judge) that no doubt 
the game was, in any circumstances, 
a rough one; but he was unwilling to 
decry the manly sports of the country, 
all of which were no doubt attended 
with more or less danger. 

The prisoner was acquitted, as has been 
said, but the rules of law laid down 
could be invoked in many vexatious 
ways by one inclined to meddle. 














An Attempt to Demolish the Doctrine of Stave Decisis 


By James T. Harrison, oF CoLumsBus, Miss. 


N an action brought against the Mobile & Ohio 
Railroad Company by one Skipwith, a negro, 
for injuries due to the defendant’s negligence, 

the railroad company lost, and taking exception to 
the court’s rulings, filed a suggestion of error, which 
the Supreme Court of Mississippi overruled. Counsel 
for the successful plaintiff thereupon filed the fol- 
lowing ironic reply to the court’s answer to the 
suggestion of error. It is not the custom of the 
Green Bag to publish briefs, but in this particular 
case counsel for the plaintiff-appellee advances a 
unique argument which if concurred in would lead 
to results sensational in the extreme.—Ed.] 


SUPREME COURT OF MISSISSIPPI, 
APRIL TERM, A.D. 1909 


M. & O. R.R. Co. Appellant, v. Answer to 
Suggestion of Error. 
Jesse Skipwith, Appellee. 


It will be noticed, in the above caption, 
that we have reversed the style of this cause— 
for the Supreme Court has reversed it, hence, 
it is, the paradox of an appeal from the Court 
to the Court. As it is nothing unusual for the 
defendant to switch off on a siding, comment 
is unnecessary. 

As the mortality of martyred Stephen was 
about to be resolved back into its original 
elements,—as the result of the murderous 
attack of fanatical Jews,—and his sainted soul 
prepared to plume its flight to the orient 
meadows above, he asked our heavenly 
Father to permit him to enter a plea of igno- 
rance (which he hoped would be received at 
that Court as valid) for his enemies; and the 
nobility of the sentiment has immortalized 
his memory—a lesson learned by him from 
both the words and example of our blessed 
Redeemer, in His culminating act of salva- 
tion on the cruel cross of sacrifice. 

Since that fateful hour centuries have 
glided down the river of time and been en- 
gulfed in the ocean of eternity; nations have 
risen and fallen on the earth like turbulent 
billows that frown the face of the deep; there 
have been signs in the air and wonders in the 
sky—electricity has turned night into day 
and wireless telegraphy has obliterated dis- 
tance; but, it has remained to this unblessed 
day as the marvel of the hour for an artificial 


person, without a soul to save or place to 
kick, to stalk unblushingly into the sanctum 
sanctorum of Themis and yell into the ear 
of the High Priest words to this effect: 

Thou hast entered judgment against me 
simply because I destroyed willfully the prop- 
erty of a citizen and attempted to take his 
life—and would, but for his cry for help to the 
Lord, who snatched him from the arms of 
the angel of Death, where I had thrown him. 
’Tis true I made no defense, though oppor- 
tunity was offered me, for, I would not rec- 
ognize your authority by an appearance, and 
I do now, only to say “‘man, proud man, drest 
with a little brief authority, most ignorant 
of what he’s most assured.’”’” What, if by my 
acts of commission I violated thelaw? What, 
if by my acts of omission I ignored the stat- 
utes? 

I admit that, when I ploughed through the 
wagon of that citizen, I ran rough shod over 
the Code of Mississippi. 

’Tis also a fact that when, without sound 
of bell or whistle, I ran a wild-cat train with- 
out time or schedule round a curve ina skirt 
of woods, I frightened his horses and saw him 
jump out and try to hold them,—which I saw 
he was unable to do,—but I did not stop my 
iron horse, or even attempt to; though it 
could have easily been accomplished, but so 
regulated his speed, by first slowing up and 
then releasing the brakes, that I thus calcu- 
lated to a mathematical certainty on killing 
both the horses and the man at their head 
(for I saw they were dragging him in reach) 
and did succeed in killing one horse, wounding 
the other and knocking the man senseless and 
had the pleasure of hearing him cry out in 
great pain, ‘Oh! Lordy,” asI hurled him with 
great force back across the track. It will 
teach him to keep out of the way next time. 
*Tis true he did ali he could to avoid the in- 
jury and I did nothing—except to create it. 
He stopped, but I did not. I so frightened 
his horse that he lost all control of him, while 
mine was under perfect control all of the 
time. You are bound to admit that I had 
the advantage of him, in that respect. 

But, why all this ‘‘much ado about noth- 
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ing?” Wasit not I? Do you not know that the 
saying of President Lincoln that this is a 
“government of the people, for the people, 
and by the people’ is ‘“‘but a schoolboy’s 
dream, the wonder of an hour” to us corpora- 
tions? Have you forgotten what brother Van- 
derbilt said in reference to that matter (the 
rights of the public)? Well, those are my 
sentiments. Did I not, in open defiance of 
law and against the express wish of the people 
make my notorious ‘‘merger’’ with the South- 
ern Railway Company? Did it not work all 
right? Is not the combination still on? As 
Alexander Selkirk said, ‘‘There is none my 
right to dispute.” 

Tis true that my suggestion of error may 
be looked on merely as error of suggestion by 
the citizen who has had the audacity to com- 
plain of the destruction of his property and 
the folly to rely on what he foolishly deems 
his “Bill of Rights” as defined and expressed 
in the constitution—which he mutters through 
his bruised lips as the “‘organic law’’; but “‘let 
the heathen rage.” 

’Tis true that I call on you to say that the 
law of today shall not be the law of tomorrow; 
that the doctrine of stare decisis be but the 
ghost of a dead past; that you shall decide to 
be undecided and that your opinions shall be 
entitled ‘‘Mississippi Supreme Court Indeci- 
sions.” 

What if Blackstone did say “‘A law is better 
for its certainty than anything else’’? 

What if those semi-barbarians—the Medes 
and Persians—had the same idea centuries 
before? 

Tis true that all courts have held hereto- 
fore that ‘‘ignorance is no excuse at law,’’ but 
I desire to make you make your decisions as 
unstable as the uncertain glory of a woman’s 
smile—that wins but to wander—that none 
may know what to know and thus what 
they know. In other words, make them 
only certain of their uncertainty. 

You will understand, of course, that my 
“suggestion’’ is in the nature of a motion for 
a change of venue to remove the practice of 
law from the lofty pedestal of legal knowl- 
edge to the low status quo of a guessing con- 
test—to make ignorance the standard of ex- 
cellence. 

It might strike a mind afflicted with a 
sheer negation of thought that we are making 
our dictum a little too strong for the Court, 
but, it would be well to remember, in this con- 
nection, that it seemed to puzzle Shakspere 
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to find out where Cesar got his meat (that 
made him so great), but we, the most mighty 
Mobile & Ohio Railroad Company, can in- 
form him (or rather his descendants, for it has 
come to our ears that probably the old gen- 
tleman is dead), that we run the market 
where he got it, and can be a disseisor of 
five pounds while he is seisor of one. 

We would further inform the Court that we 
have employed two learned lawyers, who 
live on the banks of the suffering Tombigbee, 
which by the oversight of the federal Gov- 
ernment in the way of necessary appropria- 
tions is compelled to plead nil debet to the 
claims of commerce, as presented by the 
Mexic sea. One of them (Orr) has a name 
that is idem sonans with a disjunctive con- 
junction, and we ask the Court to disjoin the 
conjunction of its decision. 

The other is younger, but Fame has in- 
formed us that she is putting in all of her 
spare time weaving a chaplet for his noble 
brow—which would have been finished ere 
this if the aforesaid brow had not been so 
large, for it requires more,in the way of a 
chaplet, to go round. We believe that she 
is going to make quite a pet of him, for she 
laughed and called him ‘‘baby mine.” 

These have filed a brief, as a background 
for my suggestion of error, and rely upon two 
decisions to support the same, to wit:— 

‘Jackson v. M. & O. R. R. Co., 89 Miss. 
p. 38.” 

The Court says: ‘‘The replication shows 
that there was an unobstructed view for a 
mile and a half or two miles, and, if Jackson 
had glanced in the direction from which the 
train was approaching, he must necessarily 
have seen the train.”’ It also says that the 
track was “‘straight.’” We admit that our 
case presents an entirely different state of 
facts, for the uncontradicted testimony is 
that the view was obstructed by woods, 
the track was curved, and appellant could not 
therefore have ‘‘necessarily’’ ‘‘seen the train 
had he glanced in the direction from which 
it was coming.” Besides, appellant did all 
he could to avoid the injury and my agents 
did all they could to cause it—and succeeded, 
as they generally do under such circumstances. 

He obeyed and we disobeyed the law. 

The next case they quote is:— 

‘Jackson v. Railroad Company, 10 Miss. 
p. 38.” 

We fear that their zeal has outstripped 
their judgment in this matter, for, upon a 
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closer examination than they seemed to have 
had time to give, we find it to be but a Bill 
in Chancery in the cause of Willis Banks v. 
Richard Evans. 

To quote from the Court, “ This is a bill 
filed in the vice-chancery court by Evans 
to have a deed canceled which is alleged to 
constitute a cloud upon his title.” 

We find a similarity in the cases in this: 
that cause was reversed—so was this. A 
suggestion of error was also filed—and over- 
ruled, as we are bound to admit. 

We are inclined to the belief that our legal 
employees did as our train employees, erred 
as to the law, for the citation has no more 
application to this case than a red-cross 
porous plaster, and the only service it renders 
in connection therewith is as a reminder of 
the incident mentioned in ‘ Roughing it,” 
where the man who shot at a mark and killed 
a mule remarked, with some show of satis- 
faction, ‘‘Well, if I didn’t hit what I shot at 
I fetched something.’’ Said decision was ren- 
dered in 1848, which shows that they took the 
back-track of the ages to find an authority 
and went so far they forgot what they went 
after. A candid mouth might utter the senti- 
ment that they are like the men who got back 
half a mile for a running start, to jump a 
big ditch, and got out of breath before they 
got back. We offer as an apology for this 
evident inaptitude the excuse proffered by 
the young woman who produced an animated 
evidence of amatory activity anterior to 
moral sanction, ‘Please excuse me this time 
for it is such a little one.” So, line up our 
mental misconception with her physical mis- 
take and “pass our imperfections by.” 

But our above-mentioned attorneys, with 
that modesty that is the valet of true great- 
ness, discounted their hopes of success in advance 
by engaging the services and assistance of 
two other lawyers, ‘whom not to know 
argues oneself unknown,’’ whose habitat 
is on the banks of a little stream with a big 
name, to wit, the Pearl, which, if the federal 
Government dispenses with the large amount 
asked for its so-called improvement, will be 
in truth, as well as name, a “pearl of great 
price.” And, as a well-trained setter will 
make a point ona point,—technically termed 
a ‘‘back-set,’”"—not seeing the covey but only 
pointing the pointer, so, these very highly 
distinguished gentlemen are now actively 
engaged in back-setting the aforesaid also 
very highly distinguished gentlemen in their 


The Green Bag 


inaccuracies, mistaking a little wood sparrow 
for the covey. 

We have here afforded us a beautiful 
example of the rubber-like attribute of pro- 
fessional courtesy, because it is stretched so 
far. 

These also very highly distinguished gentle- 
men have also filed (fooled with) a “brief,” 
as they are pleased to term it, and it is not a 
misnomer, so far as its nature and substance 
is concerned. We thank them for the knowl- 
edge thus imparted by the name, for had 
they not given it that name we had not known 
it as such, for we have heretofore been led 
by lawyers to believe that a ‘‘brief”” contained 
at least some allusion to the law, but this 
does not even pretend to a passing acquaint- 
ance with Themis. It is possible that they 
are at outs, for Blackstone, who was her 
prime favorite, hence enpowered to speak 
from knowledge, says that she is “‘A jealous 
mistress.”” It may be that she is not willing 
to espouse their cause in this instance but, per 
contra, smiling on apellee, whose ‘‘cause is 
just.” Since they do not invoke the law 
to sustain their contention there is no legal 
reason why the court should reverse its action. 

It gives a woman’s reason only, to wit: 
“‘because,’’ forgetful that simply to say 
“‘because’”’ will not be cause for action on the 
part of the court. 

It claims to rely solely on facts, but does 
not look them squarely in the face, but is 
blind as to some and cross-eyed as to others. 

We know that they must have had some- 
thing in mind, so, for sweet charity’s sake, let 
us suppose they were thinking of the familiar 
doggerel, which runs thus, 


“The bumble-bee has the golden wing, 
The lightning-bug the flame; 
The b—— has no wing at all 
But gets there all the same.” 


So, they trusted that, though they have no 
law ‘‘at all,” they might be able to get there 
“all the same’”—which might obtain, but 
for the fact that they are not only in a court 
of law, but, indeed, the highest in the land. 
Now, if it was only a justice of the peace 
court, then, indeed, they might “sit up and 
take a hand,” as that is purely a court of fact. 

Sifted from the chaff of its verbiage, it 1s 
assertion based on assumption, “only that, 
and nothing more.’’ We find from this that 
they have read Shakspere, for, he says, 
“Assume a virtue, if you have it not,” and 
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they start off on their lonely journey (as 
absolutely without chart or compass as a 
balloon) by assuming that appellant was 
“deaf,” which is simply a product of the 
imagination, except when he was knocked 
“senseless,” for he was not only ‘‘deaf’’ but 
dead, to all appearances, for the time being. 

“A change comes over the spirit of the 
dream,” and appellant will now, as Jake 
Isaacs said, at the Charleston convention, 
make a ‘‘few unnecessary remarks.” 

The testimony of Eli Adams, brakeman, 
issuch that one is reminded of that passage 
of scripture which says, “Out of thine own 
mouth will I condemn thee.” 

The other brakeman, A. McRae, is also 
against appellee, his employer. 

The engineer, F. L. Topia, gives the case 
away. 

All these witnesses (of appellee) say that 
appellant did all in his power to avoid the 
injury and admit that defendant (appellee) 
did not. 

They admit that the horses were beyond 
the control of appellant, after being frightened 
by appellee, who had notice, and neither 
stopped nor tried. 

That there was an obstruction to the view 
of appellant (woods); that the track was 
curved and that there was neither sound of 
bell or whistle, which was required by statute, 
as is fully set out in the twenty-two-page brief 


filed by appellant on the original appeal from 


the peremptory (empty) instruction of the Cir- 
cuit Judge, as also the other statutes and 
Supreme Court decisions there cited, which, 
with the facts, caused the Court to reverse 
and remand said cause, to which this ‘‘sug- 
gestion of error is made.” 

Pardon a momentary digression for the 
suggestion—en passant—that it seems strange 
that this Italian (Topia) should be so regard- 
less of the rights of his kinsman, the African 
(tis true one’s avocation in life was but to 
engineer a plow and talk business to a mule, 
while the other engineered an iron horse 
of great magnitude and power and 
ploughed over anything that got on the 
track, whether man or beast), for it is 
@ well-known historic fact that during 
the palmy days of Rome over a million 
Africans were imported into Italy, and none 
deported. They are not there today nor their 
descendants, except as the Latin race, for 
they merged, which was no sooner done than 
the Roman soldier, who, to that time, had 


been both the terror and conqueror of the 
world, lost courage, by this inferior mixture, 
and fled from the yellow-haired barbarians 
who flocked out of the snow-covered forests 
of Germany and overran the fertile fields of 
sunny Italy. In this connection, permit us 
further to remark that the truth that “history 
repeats itself’? was exemplified during the 
Franco-Prussian war, when the descendants 
of these same Germans left their pipes in 
beer gardens of Berlin and opened the wine 
presses of France (same Latin race) with the 
points of their swords. The conclusion leads 
us to remark that, as Moses was only per- 
mitted to look at the promised land from 
Pisgah’s height, then doomed by only one 
sin of commission to descend into the valley 
of disappointment, so, in this instance, 
appellee having caught one sight of the 
‘“‘thappy land of Canaan’”’ that lies, not beyond 
the Jordan, but the Pearl, by the misdirected 
efforts of his guide in the inferior court, 
must now descend the bean stalk of his 
expectation (we will not say erected by a 
Jack) and wallow in what Milton calls the 
“Slough of Despond,” which the unlettered 
African terms with equal aptitude, though 
less elegance of expression, ‘The low grounds 
of sorrow.” 

When the aforesaid ‘‘suggestion of error” 
(or, to be more exact, in the nature of a bill 
of particulars, the error of suggestion) was 
filed appellee did but ‘‘listen with credulity 
to the whisperings of fancy and pursue with 
pleasure the phantoms of hope’’—a hope, 
however, that died as soon as it left the arms 
of its wet-nurse, to wit, the Circuit Court 
of Lowndes County. 

Although our Constitution says that justice 
shall be had ‘‘without delay,” yet an exacting 
conscience compels us to admit that appellee 
cannot be else but slow, of which we hereby 
and herewith make profert of one of its 
“‘passenger trains,” which to leave and join 
a funeral procession is but to invite an attack 
of vertigo. One has to take morphine after 
traveling on one to restore his normal activity. 
Its conductors die of old age between stations. 
Those who are fortunate enough to begin 
young and “by reason of strength” live 
beyond the span of man—‘‘three score years 
and ten’’—are not recognized by their families 
on return (if any be living) and are the Rip 
Van Winkles of the twentieth century. It 
was the misfortune of appellant that he 
was not traveling in the same direction with 
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appellee’s train, for, in that event, there 
would have been no injury, but, his road was 
at right angles, and he had to cross the track, 
and it so happened that said train was in 
the neighborhood at the time. 

As Solomon has previously remarked, 
“Let us hear the conclusion of the whole 
matter.” 

We hereby make profert of this artificial 
creation of commerce in all of its absolute 
and peculiar entirety, as the self-advertised 
ne plus ultra of human conception, in that it 
claims that its right of way gives it the right 
to run over anything in its way, and the only 
protection that a citizen is entitled to is an 
accident policy. So far as civility is concerned, 
it does not even concede that of the com- 
monest kind. 

The plain unvarnished fact is that these 
a priors negations, which egotism has daubed 
with the paint brush of fancy as “suggestions 
of error,” always remind us of the turtle that 
continued to kick after its head was cut off, 
to the amazement and disgust of a passing 
Irishman, who remarked “You darned old 


fool, you ain’t got sense enough to know when 
you are dead!” 

We offer the case of this poor African with 
all confidence that it will not require a white- 
wash brush or a bottle of kink extractor to 
properly present him to a Court whose head 
is the seat of learning and heart the home of 
Justice. 

Candor compels us to assert that the “‘sug- 
gestion” aforesaid (which, though by four 
said, had better been unsaid) is at best but 
a simple invitation to the court to make out 
a schedule of its mental and faith assets 
and retire into voluntary bankruptcy. 


This certifies that I have mailed McWillie 
& Thompson a copy of the above and will 
let Orr & Harris read it, but appellee has so 
many free pass representatives that it will 
be impossible to give a copy to all, unless I 
had a printing press, the expense of which 
this case is too small to justify. 

I do not desire to discuss the case ore tenus. 

JAMES T. HARRISON, 
Counsel for Appellant. 





The Juvenile Offender at the Bar of Justice 


Two types of children’s courts seem to 

prevail in this country. In one the 
child is brought into a court room which may 
be crowded with spectators and arraigned 
before a begowned and frowning magistrate 
in the same manner as any hardened criminal. 
In the other, the judge and the boy sit in a 
plainly furnished room, with no spectators 
present, except, perhaps, the child’s parents 
and a probation officer. 

The Children’s Court of Manhattan, New 
York City, is an example of the former type, 
while those at Brooklyn, N. Y., and Boston, 
Mass., illustrate the opposite one. Judge 
Lindsey of Denver and others describe the 
progressive aims of the juvenile court in a 
recent number of the Survey. In Denver Judge 
Lindsey hears most of his cases in the 
open courtroom; in the Boston Juvenile Court 
Judge Harvey H. Baker hears all his in the 
judge’s private chambers, rigorously excluding 
reporters and the general public, often having 
the youthful offender entirely alone. 


“The officials of the court,’ says Judge 
Baker, “believe it is helpful to think of them- 
selves as physicians in a dispensary,” a figure 
which is helped out by the placing of the 
juvenile court’s quarters in the quietest part 
of the courthouse. 

“There is no regular dock or detention en- 
closure connected with the general outside 
waiting room,” he goes on, “‘and the children 
generally sit with their parents in chairs 
placed along the sides of the room. Occa- 
sionally a boy who is under arrest and likely 
to yield to the temptation to leave without 
permission is placed behind the ailing. 
There are no uniformed officials.” 

The stage-setting is carefully thought out, 
too, with the utmost quiet, the utmost privacy, 
the utmost bareness in the hearing room, that 
the child may be neither frightened nor in- 
attentive. The judge is on a platform only 
six inches high, and there is no more formality 
of arrangement or attendance than there is 
in a physician’s examination room. 
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At the annual meeting of the Connecticut 

State Bar Association, held at New 
Haven Feb. 7, Hon. George D. Watrous, presi- 
dent of the Association and Professor of Law 
at Yale, strongly supported the Corpus Juris 
project of Messrs. Alexander, Andrews and 
Kirchwey in his annual address. Professor 
Watrous drew attention to the excellent oppor- 
tunity offered the members of the Association 
to aid by voice and pen the performance of a 
colossal undertaking, the need of which has 
been steadily increasing for upwards of a 
century. After setting forth some of the 
particulars of the plan, Professor Watrous 
concluded his address with the following 
words :— 

There is practical unanimity with respect to 
the urgent need of such a statement of the entire law. 
I am well satisfied that if it is, as I believe, within 
the reach of human achievement, it can be brought 
about by the gentlemen who have undertaken it. 
The Chief Justice of North Carolina said to them, 
“You are proposing to do for this country what 
Justinian did for Rome and Napoleon for Western 
Europe. It is, for many reasons, a far greater 
work and more difficult. Of its value and of its 
necessity, there can be no two opinions. Fame 
and fortune will wait upon those who shall confer 
such a boon upon the present and future millions 
of our country.” 


A COMPOSITE PRODUCT OF THE BEST 
MINDS 


For more than a hundred years there has been 
a call for an orderly statement of the Corpus Juris in 
America. The need has become greater and the 
demand increasingly insistent during this period. 
Attempts to meet the demand by digests, and di- 
gests of digests, treatises, etc., have been inadequate, 
and such a work, if it is to meet the demand and 
command universal respect, must be the most 
carefully matured product of the most thoroughly 
trained and educated intellects. It is too vast 
a subject for any one brain, and must be the com- 
posite product of the best brains obtainable. In 
brief, the following method is suggested. It is 
proposed ‘‘to block out with the ablest expert 
advice obtainable the entire field of the law under 
a logical system of classification, so that when 
the work is published the law on any particular 
point may readily be ascertained.”” It is proposed 
to have a Board of Editors not exceeding seven 
men in number; the ablest to be found in America, 
and each should receive whatever compensation 
is necessary to command his best services. This 
Board is to have final and authoritative control over 
every editorial matter as to which differences of 
Opinion may arise. There is then to be an Associate 
Board of Editors,—about twenty in number,— 
Tepresenting the best that the law schools have, as 
experts in particular departments of the law. These 
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men are not to be expected to give up their entire 
time to the subject, though many of them might 
deem it wise to obtain leave of absence for a year 
or more for this purpose. In addition to this, an 
Advisory Council of twenty or twenty-five is sug- 
gested, made up of men who would do little actual 
work either as authors or editors, but would give 
their advice, from time to time, as it might be 
needed. In addition to all this, a Board of Criticism 
is planned, of from one to two hundred lawyers and 
judges, whose function would be advisory criticism. 

I cannot further pursue this topic here. The 
February number of the Green Bag will fill in this 
mere Outline and present to you the highest expert 
evidence in this country and abroad as to the need 
and feasibility of achieving this result, and should 
this subject appeal to us—as I think it should—- 
each one of us may, by his voice, his pen, give 
aid and comfort to the brave men who have under- 
taken this colossal task. The man has not yet 
stepped forth to establish the longed for ‘Foundation 
of Jurisprudence.’ If there be such a man in this 
body, who would aspire to have his name go down 
in history with that of Justinian and Napoleon, 
never again is he likely to have so excellent an 
opportunity. 

There was a large attendance at the meet~ 
ing, called out partly by the banquet given in 
honor of Ex-Chief Justice Baldwin and Chief 
Justice Hall. 

ASSOCIATION ADOPTS CODE OF ETHICS 


A code of professional ethics was adopted 
without argument. The draft had been pre- 
pared by a special committee, and was based 
upon the American Bar Association code, 
being a re-arrangement of the text in a slightly 
shortened form. 

The following resolution was adopted :—- 

Resolved, That the president be authorized to 
bring to the attention of the judges of the Superior 
Court and of the members of the state bar examin- 
ing committee in such manner as he may deem 
appropriate, the expediency of some modification 
of the rules of court or of the regulations of the 
state bar examining committee for the purpose of 
securing an adequate understanding by those 
admitted to the bar of the principles and recognized 
rules of professional ethics. 

Edward M. Day delivered at the afternoon 
session an able sketch of the history of 
employers’ liability and workmen’s compen- 
sation legislation. Prof. Theodore S. Wool- 
sey delivered an address on ‘International 
Arbitration.” 

The following officers were elected: presi- 
dent, George E. Hill, Bridgeport; vice-presi- 
dent, Hadlai A. Hull, New London; secretary- 
treasurer, James E. Wheeler, New Haven. 
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Articles on. Topics of Legal Science 
and Related Subjects 


Aérial Navigation. ‘‘Du Traitement Juri- 
dique Appliqué aux Aérostats Etrangers 
Voyageant ou Atterissant en France.” By 
Gaston Bonnefoy. 37 Journal de Droit Inter- 
national Privé 59. 


““We can desire but one thing, and that is 
that this international regulation may be 
conceived and above all applied in a liberal 
sense, and that it may be inspired by the first 
of the resolutions expressed by the Fourth 
International Aeronautic Congress held at 
Nancy in September, 1909:— 

““*The Congress resolves that the states, 
renouncing prohibitive measures, should agree 
to regulate aérial navigation in a liberal sense, 
protecting their rights of defense by all useful 
precautions, and ensuring the observation 
of their customs laws by appropriate measures, 
as has been done in the case of automobiles. 

““* The Congress recognizes that the regis- 
tration of airships would be the best and per- 
haps the only way of assuring the efficacy of 
liberal regulation.’ ”’ 


“American Corpus Juris.”” ‘‘An American 
Corpus Juris—A Criticism and a Suggestion.” 
Editorial. 70 Central Law Journal 127 (Feb. 
18). 


Our contemporary makes a distinction be- 
tween a synthetic and an analytical treatment 
in the proposed statement of American law. 
It considers that we have enough fundamental 
principles of law already, and that what we 
need is chiefly to analyze and apply them, 
rather than to restate them synthetically. 
It thus treats analysis as the opposite of 
synthesis. It believes that an analytical 
statement of the law would be of inestimable 
utility, but it considers that a synthetical 
one would not be efficacious in remedying a 
deplorable situation. But there is no occasion 
for such a contrast between the analytical 
and synthetical methods, unless one adopts 
the idealistic point of view and considers 
a synthesis of legal principles to imply the 
erection of a system upon a speculative rather 
than a scientific foundation. To a practical 
American lawyer a_ synthetic statement 
of the law means simply an orderly arrange- 
ment of the law by putting together disjecta 
membra into a logical whole. Scientific 
exposition of law is at once analytical and 
synthetical. In the chorus of hearty endorse- 
ment of the project coming from leaders 


*Periodicals issued later than the first day of 
the month in which this issue of the Green Bag 
went to press are not ordinarily covered in this 
department. 


of the bench and bar whose opinions were 
printed in the February Green Bag, there was 
not a single voice echoing that supposed dis- 
cord between the analytical and synthetical 
methods which troubles the mind of this 
critic. 

There is no occasion for the fear that the 
proposed undertaking would be carried out 
in a speculative spirit, in an attempt to do 
over again what has already been done, in 
the Code of Justinian and the Pandects, as 
it will never be done again. It is certainly to 
be hoped that there is nothing misleading 
in the modern use of the Roman law term 
corpus juris, as applied to American law. 
What Mr. Alexander and his associates con- 
template is a statement of the body of law, 
and not of the body of right in a sense which 
is obsolete. 

Another misinterpretation is found in the 
view of our learned contemporary that this 
project will necessarily be opposed by that 
school which declares all rules of law to be 
“arbitrary, transitory and temporary.”’ The 
late James C. Carter opposed legislative 
codification on similar grounds. e was, 
however, an earnest supporter of tacit codifi- 
cation, as appears from the quotation at the 
beginning of Mr. Alexander’s Memorandum 
(22 Green Bag 59). There are likewise in 
this school of legal thought many who would 
cordially welcome the attempt to present 
any system of law, albeit transitory, in a more 
logical and condensed form in order to satisfy 
a ans group of practical needs. 


“The American Corpus Juris.” 
20 Bench and Bar 43 (Feb.). 


“The ‘living body of the law’ should be 
something more thana name. It should have 
a concrete embodiment, a living organism 
capable of assimilating this mass of decision, 
and, in turn, of being nourished, and growing 
to greater proportions, by means of it,— 
capable also, to carry the simile further, of 
rejecting what is poisonous and incapable of 
assimilation... . 

“It is not characteristic of the American 
people to be appalled by obstacles, however 
great. In such a work as this, however, they 
undertake something fairly comparable in 
difficulty with any engineering feat in the 
history of the country... . 

“Mr. Alexander estimates that the work 
could be embraced in about twenty volumes 
of a thousand pages each. . . . Until some one 
subject in the law has been adequately 
treated in accordance with the scheme con- 
templated, any estimate either of length or 
cost cannot have much value... . 

“What an object for the benefactions of 
some of our latter-day philanthropists! A 
permanent Foundation of Jurisprudence, 
supporting a corps of the greatest legal experts 


Editorial. 





Review of Periodicals 


of the country, first to bring this great work 
into being; then continuously to superintend 
its future growth,— building into the structure 
from year to year, patiently and scientifically, 
the material. furnished by courts and legisla- 
tures. A dream at present; but every achieve- 
ment must originate in a dream.” 


Ames, James Barr. 
By J. H. W[igmore]. 
509 (Feb.). 


“As an historical scholar, Ames represented 
in America what Maitland represented in 
England—a search for beginnings, a careful 
instinct for verified details, a complete famil- 
iarity with the sources. One of the typical 
sights at a Harvard Law School examination 
in the old days was Professor Ames at the 
desk, whiling away the time with a volume 
of the black-letter Year Books, turning over 
the pages with absorbed interest and perusing 
the arguments upon essoins, charters and 
uses, with a (to the student) mysterious ease 
and rapidity. With the exception of Justice 
Holmes he was probably the first legal scholar 
in this country to read the Year Books 
through from cover to cover. His revelations 
in tracing the history of trespass, trover, 
assumpsit, and the other forms of action, 
preceded, in time of publication at least, the 
work of Maitland... . 

“It has been said, and doubtless with 
truth, that he had never once tried a case in 
court[?]. This would indeed be a proof that law 
is genuinely a science, not merely an art, and 
that the highest attainments in it may be 
teached by strictly scientific study alone, 
The life a James Ames is a perpetuaj 
memorial of the best in American legal science.’» 


“James Barr Ames.” By Dean William 
Draper Lewis. 58 Univ. of Pa. Law Review 
289 (Feb.). 


“Mr. Ames was one of the foremost living 
students of English legal history. It is a 
matter of sincere regret that the immense 
labor which he expended on his case books, 
while it insured the rapid success of a scientific 
method of law teaching, prevented him from 
giving to the world but a fragment of the 
result of his labors in this field. . . . He was 
teady to be the helpful comrade of all who 
made the teaching of law their life work. 
Those who obtained his friendship prized it 
as a great privilege.”’ 

“James Barr Ames.” By J. H. B. 8 Mich- 
igan Law Review 314 (Feb.). 

“His work has been well done and will live, 
but he will probably be best remembered 
by all who knew him for what he was, rather 
than for what he did.” 


Bank Guaranty Laws. ‘‘The Insurance of 
Bank Deposits in the West, II (Conclusion).” 
By Thornton Cooke. Quarterly Journal of 
Economics, v. 24, p. 327 (Feb.). 


Continued from the November number 
(see 22 Green Bag 18). Conditions in Okla- 


‘James Barr Ames.” 
4 Illinois Law Review 
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homa, Kansas, Nebraska, South Dakota, 
Texas, Colorado, and Missouri are dealt with. 
The author’s conclusions are then stated at 
length. He believes that— 

“This has been a remarkable economic 
experiment, projected in time of panic, taken 
up as a national political issue, and carried 
on under the fire of hostile litigation. If suc- 
cessful, it would serve high social purposes. . . . 

“It must not be thought, however, that 
the introduction of private insurance, as 
distinguished from that administered by the 
state, will be rapid. ... Bankers are the most 
conservative of men... . But, if the limited 
observations here set down are valid over a 
wide area, and the writer believes they are, 
it will gradually and beneficially become the 
custom to insure bank deposits.” 


“Oklahoma’s State Guaranty Law.” By 
Adelbert Hughes. 70 Central Law Journal 
111 (Feb. 11). 


“‘Now, the banking business being a right 
common to every individual, subject to the 
police power only, and a corporation being 
a creature of the law with the rights of a 
natural person, and an entity separate and 
apart from its stockholders, is the individual 
who is already in the private banking business 
deprived of his property without due process 
of law by being denied the right to continue 
therein, and is the individual who wishes to 
embark in the private banking business and 
who is excluded from the right so to do, 
denied the equal protection of the laws?”’ 


Banking and Currency. ‘Proposals for 
Strengthening the National Banking System.”’ 
By O. M. W. Sprague. Quarterly Journal 
of Economics, v. 24, p. 201 (Feb.). 


“The burden resting upon the New York 
banks should, if possible, be lightened and, 
above all, their ability to endure severe strain 
should be increased.”’ 


Bankruptcy. ‘‘The Abuses of Receiver- 
ships.” By Judge Jacob Trieber, United 
States District Court. 19 Yale Law Journal 
275 (Feb.). 


“The remedy lies primarily with the courts’ 
They can refuse to appoint receivers when it 
is not absolutely necessary for the protection 
of the parties or when they can be protected 
without resort to this expensive remedy; 
they can exercise the same care in the selec- 
tion of receivers that they would exercise 
in the selection of an executor to carry out 
the provisions of their will; they can reserve 
to themselves the right to determine when a 
receiver needs the aid of counsel and appoint 
them for him with such compensation as 
would be allowed for similar services when 
performed for individuals or corporations, 
and they can see to it that the compensation 
of receivers and their counsel is no greater 
than what would be allowed for like services 
under employment from individuals.”’ 


Carriers. ‘‘The Law as to Left Luggage 
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at Railway Stations.” By G. Addison Smith. 
35 Law Magazine and Review 177 (Feb.). 


“The point is one of great interest and im- 
gerpens, and with two apparently con- 

cting decisions of the Court of Session, 
although twenty-nine years apart, it seems 
to be one eminently suitable for decision by 
the House of Lords.”’ 

Codification. See ‘American Corpus Juris,” 
Uniformity of Laws. 


Contract. ‘What Law Governs the Validity 
of a Contract?’ By Prof. Joseph H. Beale- 
23 Harvard Law Review 260 (Feb.). 


In this third installment the author takes 
up theoretical and practical criticisms of 
the authorities, reaching the conclusion that 
“the principle which is both sound theoreti- 
cally and most practical in operation is the 
principle that contracts are in every case 
governed as to their nature and validity by 
the law of the place where they are made.” 

“Assignment of Contract.” By Clarence 
D. Ashley. 19 Yale Law Journal 180 (Jan.). 

“It is a characteristic of commercial paper 
that legal title can pass, which is not possible 
where contracts are of common law origin. 
The latter are said to be assignable and not 
negotiable. An assignment does not pass 
legal title, negotiability does. .. . 

“In some jurisdictions statutes enable the 
assignee to bring the action in his own name. 
These statutes affect procedure only, and the 
legal title is not affected and still remains 
in the assignor. Thus suppose a New York 
contract assigned in New York. Should the 
assignee, in such a case, bring an action in a 
state adhering to the common law he must 
sue in the name of his assignor. The New 
York statute affects procedure only, and 
hence does not make any change in the legal 
title. Such a statute does not change the 
substantive law.” 

Corporations. ‘Purchase of Shares of 
Corporation by a Director from a Share- 
holder.” By H. L. Wilgus. 8 Michigan 
Law Review 267 (Feb.). 


In Walsham v. Stainton (1863, 1 De Gex, 
J. & S. 678, 66 Eng. Ch. R. 527), where two 
confidential agents of the partnership, Joseph 
Stainton and Henry Stainton, conspired 
together to obtain fraudulently for themselves 
the shares of the partners in the concern, by 
so keeping the accounts as to conceal the true 
value of the shares, and by this means forty 
shares were obtained by Henry Stainton at 
a price far below their real value, it was held 
that ‘though J. S. got no benefit of the sale 
to H. S., yet he stood in a fiduciary position 
toward the shareholder and was a party to 
the fraud.’’ After reviewing a large number 
of cases presenting a similar point to be ruled 
upon, the writer says:— 

“That the director may take advantage 
of his position to secure the profits that all 
have won, offends the moral sense. . . . Would 
it not be well to go back to the original theory 
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of Walsham v. Stainton, followed by several 
later cases and ably contended for by Judge 
Johnson in the Philippine Supreme Court? 
The writer believes it would.” 


Courts. ‘Contributions of the State 
Judiciary to the Federal Bench.’”’ By Gardi- 
ner Lathrop. Read before Chicago Bar 
Association, Feb. 15, 1910. Chicago Legal 
News, v. 42, p. 230 (Feb. 26). 

Contains a mass of statistical matter 
gathered by the librarian of the United States 
Senate, showing how many have had ex- 
perience on the state bench before their 
appointment to the federal bench. 


“A Court That Does Its Job: How the 
Municipal Court of Chicago Has Met ‘The 
Greatest Need in our American Institutions.’ ” 
By William Bayard Hale. World’s Work, 
v. 19, p. 12695 (Mar.). 

“In the course of the day, a judge might 
find that he was through with his docket. 
He didn’t adjourn. He reported to the 
Chief Justice’s clerk that his call was ex- 
hausted, and cases were immediately with- 
drawn from other judges who had been able 
to work less rapidly, or from the calendar. 
Last year an average of twenty-five cases 
per day were thus transferred. 

“In the same way, jurors are so employed 
that their full time is used. . . . Under the 
Chicago Municipal Court plan, each jury 
judge is provided with a jury as he needs it, 
from a general assignment room, where one 
set of jurors for each jury judge, together 
with five or six extra sets, are kept on call 
On discharge, each jury returns to the general 
assignment room and is ready to go out to 
any other court room when needed. The 
economy of time and expense is evident.’ 


Criminal Procedure. ‘‘Private Prosecu- 
tion.” By W. Guy [G. {W. ;Wilton]. 21 
Juridical Review 348 (Jan.). 


The writer commends certain features of 


the recent Scots private prosecution of 
Coats v. Brown (High Court of Justiciary 
of Scotland, Oct. 27, 1909) in which the 
accused was found technically guilty of fraud, 
without proof of any injury to the prosecutors; 
and the hope is expressed that this case may 
bring about a regulation of procedure under 
private prosecution “which will make this 
ancient right consistent with modern notions. 

This article really continues the discussion 
of the same writer in the October, 1909, 
number of the Juridical Review (see 22 
Green Bag 28). 


Declaration of London. ‘La Déclaration 
de Londres de 1909 sur Divers Points de 
Droit Maritime.” By N. Politis, Professeur 
Ala Faculté de Droit de Poitiers. 37 Journal] 
dé Droit International Privé 35. 

Defamation. ‘‘Absolute Immunity in De- 
famation: Legislative and Executive Pro- 





Review of Periodicals 


ceedings.” By Van Vechten Veeder. 10 
Columbia Law Review 131 (Feb.). 

“Absolute immunity is confined to members 
of Congress and of the state legislatures. The 
ublic policy which requires the utmost 
ll of action in the conduct of these 
independent departments of government does 
not apply to inferior bodies exercising certain 
legislative functions, such as city councils, 
boards of supervisors, etc. Members of such 
bodies are sufficiently protected by their 
exemption from liability in the exercise of 
good faith.” 


Drugs. ‘‘The Law of Poisons and Phar- 
macy.” By W. Wippell Gadd. 35 Law 
Magazine and Review 170 (Feb.). 


A review of the recent work of W. S. Glyn- 
Jones of the Middle Temple on this subject. 


Employer’s Liability. ‘“‘Employers’ Lia- 
bility in England Prior to the Act of 1880.” 
By James T. Carey. 58 Univ. of Pa. Law 
Review 259 (Feb.). 


“The extent of the employer’s duties at 
this time may be stated to have been: (1) 
in case of personal interference with the work, 
to be careful of the safety of the workman; 
(2) to warn the servant of defects in the 
machinery and plant of which he knew, and 
of which the servant was ignorant and with 
which the latter could not, by the exercise of 
reasonable care, acquaint himself; (3) in the 
absence of personal attention, to take reason- 
able care to employ a competent man to 
provide a safe place to work and suitable 
appliances, the employer being allowed either 
to furnish to said appointee sufficient mate- 
tials for these purposes or adequate means 
of providing same; (4) to take reasonable 
care to select one competent to retain careful 
servants with whom the employee would be 
associated. 

“Such a small measure of obligation resulted 
in throwing on the workman risks of danger 
to life and limb which he was unable to pre- 
vent, and, in view of his dependent situation, 
had to assume as incident to the employment. 
This effect had been brought about by the 
tendency of the courts, through a long series 
of cases, to consider the facts, not as presenting 
single instances of a broad economic situation, 
but as disputes between employers and work- 
men which were to be settled on the theory 
that the parties had ‘impliedly contracted’ 
concerning the subjects in dispute; the 
incidents implied from the contract relation 
were defined with the result that not only 
were these resolved for the most part in 
favor of the master, but the basis of decision 
was fictional. 

“It was with a view to bettering the work- 
man’s position in the law that the Employers’ 
Liability Act was passed, and it is interesting 
to note that the jurisdiction in which it was 
adopted is today one of the most advanced 
in its methods of adjusting the relations of 
workmen and those for whom they labor, 
recognizing the status of employer and em- 
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ployed as presenting social and legal problems 
of vast importance.” 


Equitable Assignments. ‘Notice of Assign- 
ments in Equity.”” By Edward Q. Keasbey. 
19 Yale Law Journal 258 (Feb.). 


‘“‘There is no doubt that it is the established 
tule, applicable to equitable interests as well 
as to legal titles, that in the absence of con- 
trolling equities the title that is prior in time 
must prevail. It is also well settled that an 
equitable assignment as well as a legal assign- 
ment of a debt is complete as between the 
assignee and the assignor, although no notice 
of the assignment be given to the debtor or 
trustee. It is generally agreed that if no 
notice of an assignment be given to the debtor, 
the assignment is not complete as against him, 
and he may safely pay a second assignee. 
The only question is whether the rule shall 
be applied also to the protection of a second 
assignee who is an innocent purchaser without 
notice from the debtor or depositary, espe- 
cially if he has made inquiry of the debtor 
with regard to his knowledge of a prior 
assignment. 

“Tt is this question that has been answered 
in the affirmative in Dearle v. Hall (3 Russ. 
1, 1827), and the English and American cases 
in which the rule adopted in England in 1827 
has been followed. . . . It may be said that 
the rule of reason and sound policy supported 
by the weight of authority is the rule declared 
by Sir Thomas Plumer and approved by Lord 
Lyndhurst in Dearle v. Hall.” 


Ethics. ‘“‘Christian Morals and the Competi- 
tive System.” By Thorstein Veblen. Inter- 
national Journal of Ethics, v. 20, p. 168 (Jan.). 


“It appears, then, that these two codes of 
conduct, Christian morals and business prin- 
ciples, are the institutional by-products of 
two different cultural situations. The former, 
in so far as they are typically Christian, arose 
out of the abjectly and precariously servile 
relations in which the populace stood to their 
masters in late Roman times, as also, in a 


great, though perhaps less, “——. during the 


‘dark’ and the middle ages. The latter, the 
morals of pecuniary competition, on the other 
hand, are habits of thought induced by the 
exigencies of vulgar life under the rule of 
handicraft and petty trade, out of which has 
come the peculiar system of rights and duties 
characteristic of modern Christendom. Yet 
there is something in common between the 
two. ... The principle of fair play appears 
to be the nearest approach to the golden rule 
that the pecuniary civilization willadmit. .. . 

“There are indications in current events 
that these principles—habits of thought— 
are in process of disintegration rather than 
otherwise. ... The principles of fair play 
and pecuniary discretion have, in great meas- 
ure, lost the sanction once afforded them by 
the human propensity for serviceability to 
the common good, neutral as that sanction 
has been at its best. Particularly is this 
true since business has taken on the char- 
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acter of an impersonal, dispassionate, not to 
say se. investment for profit... . 

“Except for a possible reversion to a cul- 
tural situation strongly characterized by ideals 
of emulation and status, the ancient racial 
bias embodied in the Christian principle of 
brotherhood should logically continue to gain 
ground at the expense of the pecuniary morals 
of competitive business.” 

“The Present Task of Ethical Theory.” 
By James H. Tufts. International Journal of 
Ethics, v. 20, p. 141 (Jan.). 

“It is the privilege and duty of ethical 
theory to contribute conceptions which will 
aid legislatures and courts in their task—to 
take the words of the federal Supreme 
Court—of ‘so dealing with the conditions 
which exist as to bring out of them the great- 
est welfare of its people.’ ”’ 

“The Theory of Evolution and Mutual 
Aid.” By Prince Kropotkin. Nineteenth 
Century and After, v. 67, p. 86 (Jan.). 

“We shall see how, after having himself 
indicated the three different aspects which 
Struggle for Life may take in Nature, he [ Dar- 
win] gradually came, in an indirect way, to 
attribute less and less value to the individual 
struggle inside the species, and to recognize 
more significance for the associated struggle 
against environment; and next we shall have 
to see how the mass of experimental researches 
made within the last twenty-five years about 
the influence of surroundings upon the forms 
if plants and animals, has modified opinion 
in favor of the direct action of environment, 
which lays much less stress on struggle for 
life as a species-producing agency than is 
required by the theory of Natural Selection.” 


“Australian Morality.” By Prof. Irving 
King. Popular Science Monthly, v. 76, p. 147 
(Feb.). 

“All things considered, we are obliged to 
say that their [the aborigines’ ] life was moral 
in a high degree, when judged by their own 
social standards, and not even according to 
our standards are they to be regarded as 
altogether wanting in the higher attributes of 
character. Dawson holds that, aside from 
their low regard for human life, ed com- 
pared favorably with Europeans on all points 
of morality.” 


Evidence. ‘‘Expert Testimony, Its Abuse 
and Reformation.” By Lee M. Friedman, 
19 Yale Law Journal 247 (Feb.). 


“Today in any large city if an attorney 
calls to retain a physician in a personal injury 
case, the first question which the physician 
will probably ask is by which ‘side’ of the 
case he is retained. If the physician is one 
who is constantly appearing in court, he will 
refuse to accept a retainer from a plaintiff 
if his appearance has been generally on the 
defendant’s behalf, and vice versa. From 
his point of view to mix ‘sides’ is bad business. 
So the regular court experts not only come 
to be tagged in court as ‘plaintiff’s experts’ 


The Green Bag 


or ‘defendant’s experts,’ but they come in 
their practice more or less unconsciously 
to get into a chronic one-sided medical point 
of view.” 


Expert Testimony. See Evidence. 
Foreign Relations. 
By A. Maurice Low. 

v. 54, p. 996 (Feb.). 


“Mr. Root, as Secretary of State, laid great 
stress on securing the friendship and con- 
fidence of the Latin American Republics; 
and so far as Central America was concerned 
the keynote of his diplomacy was the co- 
operation and confidence of Mexico. . . . The 
entente that existed under the Root régime 
has been weakened, if not destroyed, and 
Mexico is now viewed with some suspicion. 
Even more important is the semi-official 
announcement that Brazil is to take the place 
formerly occupied by Mexico.” 

“Imperial and Foreign Affairs: The Elec- 
tions and Their Meaning.”” By J. L. Garvin. 
Fortnightly Review, v. 87, p. 189 (Feb.). 

“If British sea-power breaks down and the 
British Empire breaks up, itis as certain as 
anything in the future can be that the United 
States will be controlled by Germany in the 
Atlantic and by Japan in the Pacific, that 
South America will pass beyond the influence 
of Washington, and that the Panama Canal 
will not remain in American hands. To some 
of us, both in the Mother Country and in 
Canada, it appears quite clearly that the 
cause of British Imperialism is the cause of 
the United States. .. . To get any very serious 
consideration for these ideas in the United 
States at present seems impossible. All that 
can be said is that Anglo-American relations 
in the last few years have themselves gone 
from bad to worse in the direction of a ‘silent 
dissolution’ of effective friendship.” 


Freedom of the Press. ‘‘The Press Law 
in India.””’ By Sir Andrew Fraser, K. C. S. I, 
(late Lieut.-Governor of Bengal). Nineteenth 
Century and After, v. 67, p. 227 (Feb.). 

“Tt is most undesirable to make the law 
more strict than is necessary; for it is very 
desirable in India to have the means of 
ventilating grievances, exposing abuses, and 
giving expression to the opinion even of a 
small section of the community. But it is, 
on the other hand, as experience has now 
fully shown, absolutely essential to restrain 
the licentious section of the press from the 
dissemination of such literature as has 
poisoned the minds of considerable sections 
of the people.” 

Government. ‘“‘German Constitutional Law 
in its Relation to the American Constitution.” 
By Otto Gierke. 23 Harvard Law Review 
273 (Feb.). 

This is the Lowell Institute lecture given 
by Dr. Gierke in Boston, Oct. 4, 1909, when 
the distinguished jurist was in this country 
as the delegate of the University of Berlin 


“American Affairs.” 
National Review, 
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to the installation of Mr. A. Lawrence Lowell 
as president of Harvard University. (Sum- 
marized 21 Green Bag 608.) 

“The German Doctrine of the Budget.” 
By Walter James Shepard. 4 American 
Political Science Review 52 (Mar.). 

“Most German writers regard the budget 
as only formally a law; materially, they 
insist, it is an ordinance. It embodies no 
general form or rule of conduct, no broad 
principle of action. It is merely the govern- 
ment’s financial estimates and proposals for 
the ensuing fiscal period. . . . By its very 
definition, as materially an ordinance, the 
—_* is incapable of annulling material laws. 

“The refusal of the legislature to vote 
the budget does not, it is maintained, put an 
end to previous laws which depend for their 
execution upon financial support. . . . The 
passing of the budget, containing the necessary 
credits for the execution of the laws and the 
maintenance of the government, is a duty of 
the legislature which it must not fail to per- 
form.” 

“The House of Lords: Its History and 
Constitution, V.’”’ By Charles R. A. Howden. 
21 Juridical Review 358 (Jan.). 

Continued from the April, 1909, number. 
This installment is chiefly given up to such 
subjects as the qualifications of Scottish peers, 
- some aspects of the House as a court 
of law. 


“Wanted: 
By Atherton Brownell. 
431 (Feb. 26). 

“Throughout Alaska may be found the 
feeling today that the physical needs of 
the Territory have not been sufficiently con- 
sidered by Congress in the way of appropria- 
tions. .. . A commission created by Congress 
might easily be expected to create a close 
tie between Washington and the Territorial 
capital.’’ 

British Constitution. ‘“‘The Struggle Over 
the Lloyd-George Budget.”” By Edward 
Porritt. 24 Quarterly Journal of Economics 
243 (Feb.). 


“Balfour has been occupied, since he 
ceased to be premier, in catching up with 
his party, rather than in giving it an efficient 
and determined lead... . 

“When at second reading stage of the 
Finance bill on June 8th, Lloyd-George was 
defending the tax of a half-penny in the pound 
on the value of undeveloped urban land, 
and the tax of ‘twenty per cent on unearned 
imcrement accruing at the sale of such land, 
he contented himself with recalling the recom- 
mendation of this Royal Commission of 1885, 
and the similar recommendations of the Royal 
Commission on Local Taxation of 1898-1902.” 


“The General Election—And the Next.” 
National Review, v. 54, p. 917 (Feb.). 


“The House of Lords needs to be reformed. 
let it be reformed by consent. Let Mr. 


A Government for Alaska.” 
Outlook, v. 94, p. 
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Asquith abandon once for all the attempt 
to load the dice in the interest of one party. 
Let statesmen of both parties meet in con- 
ference upon the constitutional question. 
By no other method has a question of that 
character been satisfactorily settled in any 
free country.” 

“The Morrow of the Battle.’”’ By Harold 
J. Howland. Outlook v. 94, p. 383 (Feb. 19). 


“The land taxes in the Budget and our 
own movement for the conservation of natural 
resources have their foundation on the same 
principle. It is the principle . . . that since 
the only natural right to property is the 
right of every man to the product of his own 
labor, natural wealth belongs of right to the 
whole people.” 

The popular referendum is at present elicit- 
ing some discussion in England. The follow- 
ing article devotes much attention to the 
practical working of the referendum in differ- 
ent countries :— 

“The Referendum.” Edinburgh Review, 
v. 211, no. 431, p. 131 (Jan.). 


“The only form in which the referendum 
is likeiy to recommend itself to responsible 
English statesmen is as an exceptional remedy 
to & strictly held in reserve for exceptional 
emergencies. The questions involved cannot 
be lightly passed over, for they touch the 
gravest issues of political science and the 
national well-being.” 

Further facts regarding the referendum 
can be gleaned from the following useful con- 
tribution to political science :— 

Switzerland. ‘‘Democracy in Switzerland.” 
By W. S. Lilly. Quarterly Review, v. 212, 
no. 422, p. 180 (Jan.). 

“What we call popular government in 
England is really not popular government at 
all; it is party government, or, to speak more 
correctly, government by factions masquer- 
ading as parties. There is not the slightest 
vestige of this system in Switzerland... . 
In Switzerland there is really government of 
the people by the people.” 

See Interstate Commerce, Scientific Methods, 
Taxation. 


History. ‘‘The Scientific Presentation of 
History.” By Lynn Thorndike, Ph.D. Popu- 
lar Science Monthly, v. 76, p. 170 (Feb.). 


‘‘We shall come, not merely to the his- 
torical terminology which Robinson desires, 
but also to standards of historical measure- 
ment, modes of historical reckoning, historical 
symbols, curves, charts and other graphic 
means of presenting briefly and accurately 
what prose could compass only in many pages 
or fail to express with requisite precision and 
discrimination.” 


Husband and Wife. 
Pledge Husband’s Credit.” 
Bar 56 (Feb.). 


Treating the subject solely from the point 
of view of New York law. 


“Right of Wife to 
20 Bench and 
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International Arbitration. ‘“‘The Proposed 
High Court of Nations.’’ By James L. Tryon. 
19 Yale Law Journal 145 (Jan.) 


A review of Senator’s Knox’s proposal for 
the constitution of a permanent Court of 
Arbitral Justice at the Hague by investing 
the Prize Court with an enlarged jurisdiction. 


International Relations. ‘‘ Diplomatic Affairs 
and International Law, 1909.” By Prof. 
Paul S. Reinsch. 4 American Political Science 
Review 16 (Mar.). 


“The solidarity of international life is 
asserting itself more and more. . . . An in- 
tricate web of world-wide interest and activi- 
ties of a peaceful and progressive nature is 
being woven which nations find it more and 
more difficult to tear asunder for reasons 
of political hostility. 

“The reverse of this picture is the continued 
increase of armaments. It is quite paradoxical 
that the growth of co-operation throughout 
the world is accompanied by this increase 
in the energy and acuteness of international 
competition which expresses itself ultimately 
in national armaments. . . . Yet it must be 
remembered that in an energetic age, such as 
that in which we live, nations will inevitably 
desire to measure themselves in active com- 
petition, and they see in their armament 
the index of national strength and proficiency. 
Such an index effectively maintained will 

ive to nations relative position, which in 
itself will dispose of many possible conflicts 
and controversies.” 


Interstate Commerce. ‘‘Federal Control 
of Interstate Commerce.” By Attorney- 
General George W. Wickersham. 23 Harvard 
Law Review 241 (Feb.). 


This article is a revision of a portion of an 
address before the Commercial Club of Kansas 
City, Mo. 

“The power to regulate interstate com- 
merce,’’ said Chief Justice Marshall, “is co- 
extensive with the subject on which it acts and 
cannot be stopped at the external boundary 
of a State, but must enter its interior (Brown 
v. Maryland, 12 Wheat. 419, 446-447).... 

“No doubt, the Sherman Act is sufficiently 
comprehensive to reach and destroy such 
monopolies as these [those built up by means 
of the holding pane set fp but at the same 
time that the national government forges 
a weapon to destroy such abuses it must 
provide a substitute for those legitimate 
enterprises which are equally dependent 
for their existence upon the system so abused. 
It must therefore provide a means of enabling 
co-operative enterprise to engage freely and 
openly in interstate and foreign commerce 
without the interferences by state action 
which fetter, confine, and destroy the possi- 
bility of such free pursuit. This can only 
be done by the enactment by Congress of a 
law providing for the formation of corpora- 
tions to engage in trade and commerce among 
the states, protecting them from undue inter- 
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ference by the states, and regulating their 
activities so as to prevent the recurrence, 
under national auspices, of those abuses 
which have arisen under state control... . 

“It should protect the corporations organ- 
ized under it from undue interference by 
state authorities, subjecting its real and 
personal property only to such taxation as 
is imposed by the state upon other similar 
property located therein... . 

“Such corporations should be prohibited 
from acquiring or holding stock of other 
corporations. The power to regulate inter- 
state commerce is believed to be broad enough 
to authorize such legislation. It has been 
upheld when directed to corporations carrying 
on other forms of interstate commerce, 
transportation, navigation, etc.’ 


“Excluding from Intra-state Business 
Foreign Corporations Engaged in Interstate 
Commerce.” Editorial. 70 Central Law 
Journal 109 (Feb. 11). 


Reviewing the recent decision of the Su- 
preme Court of the United States in Western 
Union Telegraph Co. v. Kansas (22 Green 
Bag 192), declaring the Kansas statute im- 
posing the payment of a given per cent on 
the total authorized capital of a foreign 
corporation, engaged in interstate commerce, 
as a condition of its right to do local business, 
unconstitutional. 

“While the opinion of Mr. Justice Harlan 
might seem, at first blush, like a further 
advance on the road of federal encroachment 
upon state autonomy, examined closely, 
it appears to us to help more surely than do 
the opinions of Mr. Justice White and Mr. 
Justice Holmes toward an accurate definin 
of the boundary lines between state and fede 
power. Just as strongly as Justice Harlan 
here marks the limit of state control, so his 
opinions generally in defining the shadowy 
boundaries of the so-called ‘twilight zone,’ 
where federal and state jurisdictions are 
supposed to meet, have been like as a ‘pillar 

f me by day and a pillar of fire by night’ 


to point us the strict and safer path of national 
power under the federal constitution.” 


“Federal Railroad Regulation.”” By Prof. 
William Z. Ripley. Aélantic, v. 105, p. 414 
(Mar.). 


“The Interstate Commerce Commission 
is limited in its scope to the consideration 
only of specific complaints. It cannot of its 
own initiative pass upon the reasonableness 
of an entire new schedule of rates in advance 
of its taking effect. It must take the matter 
up, if at all, bit by bit, as individual shippers 
chance to complain, after the rates have 
become operative. .. . 

“The result, as was predicted, is that little 
poe is afforded to the public in any 
arge way. Judging by results the railroads 
are as free as they ever were to increase theif 
tariffs whenever they see fit so to do. 

“There is imperative need of amending the 
law, and of granting power to suspend such 
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rate-advances, not as now in particular cases 
on complaint, but as to entire schedules of 
rates, prior to their taking effect. The ex- 
perience of the last few years has amply 
proved the need of some such amendment; 
and it is gratifying to note that President 
Taft, judging from his public utterances , seems 
likely to favor the proposal... . 

“Eminent railway counsel avers that this 
is no time to reopen the issue of federal rail- 
road legislation; that, in fact, we are only 
just recovering from an era of political hys- 
teria on the subject; and that legislative 
tinkering thould be postponed until the 
Hepburn Act has at least had a fair trial. 
The answer is that the present Administra- 
tion is pledged to this policy,—to the per- 
fecting of the program of President Roosevelt 
in this regard... . 

“In time of peace prepare for war. The 
surest protection against the shafts of the 
demagogue will be found under the egis of 
publicity and ample federal supervision.” 


“Fair Regulation of Railroads.” By 
Samuel O. Dunn. North American Review, 
v. 191, p. 185 (Feb.). 


“A law of Massachusetts provided for 
fifteen years that securities might not be 
issued except at their market price; what 
the market price was, to be determined by 
the state railroad commission. Texas pro- 
hibits the issuance by any railroad of stocks 
and bonds having a par value more than fifty 
per cent in excess of the value of its property 
as fixed by the state railroad commission; 
and the commission has fixed the ‘‘true value”’ 
of Texas roads at only forty-eight per cent 
of their assessment by the State Tax Board, at 
fifty per cent of their capitalization and at 
little less than the amount of their outstanding 
bonds, thereby making the issue of new 
securities practically impossible. Railroad 
officers of the highest reputation contend that 
the administration of these laws has hindered 
railroad development in both Massachusetts 
and Texas; and the legislature of Massachu- 
setts in 1908 amended the law in that state. .. . 

“Congress and the legislatures of the states 
should not act until they are sure the laws 
Tfegulating security issues that they shall 
pass will not so hamper legitimate business as 
to do more harm than good.” 

“How to Regulate Corporations.” By 
James J. Hill. World’s Work, v. 19, p. 
12730 (Mar.). 


“We have been as a nation too ready to 
look to state and federal legislation for 
temedies beyond their power to give. You 
May obstruct and delay for a time, but in the 
end the inexorable law of experience and the 
survival of the fittest will prevail... . Such 
combinations as are evil, and some there are, 
will be found self-destroying.”’ 


“The Great Railway Rate Battle in the 
West.” By Samuel O. Dunn. Scribner's, 
v. 47, p. 364 (Mar.). 

Mr. Dunn carefully sums up all the evidence 
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and concludes that the carriers may have 
erred or sinned in detail, but the principles 
for which they contend seem right. 

See Monopolies. 


Legal Evolution. ‘‘Law in Books and Law 
in Action.”” By Prof. Roscoe Pound. 44 
American Law Review 12 (Jan.-Feb.). 


[1] ‘‘Case law has been found unable to hold 
promoters to their duty and to protect those 
who invest in corporate enterprises against 
mismanagement and breach of trust. It has 
failed to work out a scheme of responsibility 
that will hold legal entities, or those who hide 
behind the skirts of such entities, to their 
duty to the public. . . . Judicial decision is 
doing little or nothing for improvement of 
procedure in the face of insistent popular de- 
mand. On all these points we have had to 
turn to legislation. Juristically, then, we are 
in a period of stability and the growing point 
of law is in legislation. ... 

“TI have discussed at length the effect of 
stability of juristic thought and the nature 
of American juristic thought because those 
are the subjects which the lawyer must ponder. 
It is there that the divergence between law 
in books and law in action has a lesson for 
him. The other two causes may be looked 
at only in the briefest way. 

[2] ‘‘Rigidity of legislation is best illus- 
trated in the codes of procedure and practice 
acts, so common in the United States, which 
in large measure have defeated their own ends 
by going too much into detail. Legislation 
must learn the same lesson as case law. It 
must deal chiefly with principles; it must not 
be over-ambitious to lay down universal rules. 
We need for a season to have principles from 
which to deduce not rules, but decisions. . . . 

[3] ‘“‘The third cause mentioned, defectiv 
administration, perhaps more than any other 
cause, is immediately responsible for making 
law in action different from law in the 
books. . .. We have preserved an etiquette 
of justice, devised in large part in a past age 
of formal over-refinement, no small part of 
which is as out of place in a twentieth century 
American court of justice as gold lace and red 
coats upon a modern skirmish line. It is 
chiefly, however, in executive administration 
that laws fail of effect. . . . Puritan jealousy 
of the magistrate too often results in a legal 
paralysis of legal administration. Effective 
administration is perhaps the great problem of 
the future.” 


“‘American Case Law: A Consideration of 
Certain Factors Bearing on the Develop- 
ment of American Jurisprudence.” By 
Thomas A. Street, Professor of Equity in 
the School of Law of the University of 
Missouri. Delivered before the Kansas City 
Bar Association, December 4, 1909. 13 Law 
Notes 205 (Feb.). 

“The statutes of Massachusetts and Maine 


made no provision for any court exercising 
full chancery powers, and consequently the 
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development of equity in these petetations 
was highly imperfect and unsatisfactory. .. . 
On the contrary, the Chancery Court was 
cherished in the South from the beginning; 
and in fact the even and intelligent develop- 
ment of the doctrines of equity may be said 
to be a characteristic omalienin of the juris- 
prudence of the South during its entire history. 
. . . If it were not for the weakness of its 
equity jurisprudence, we do not believe 
the title of Massachusetts could be questioned 
on the point of having the best rounded system 
of judge-made law that is to be found in this 
country. .... 

“The existence or non-existence in any state 
of a shapely and npg eres body of statutory 
law cannot but be a factor that will in the 
end prove a potent one in its effect for good 
or ill on the judiciary laws of that state... . 
The best illustration that occurs to the writer 
of the good consequences following from the 
existence of a healthy and intelligent body 
of statutory law is found in the law of the 
state of Alabama... . 

“While the new procedure may be all right 
from the point of view of the administration 
of substantive law, it is certainly justly 
chargeable with evil results upon the form 
of our law. It undoubtedly leads to lengthy and 
discursive pleadings and to verbose and long 
drawn out opinions. . . . While the reformed 
procedure may be all right in theory, the prac- 
tical and successful adoption of it requires the 
existence of a strong bar and an able bench.... 

“One of the worst vices that appear to 
infect the body of law built up by the Supreme 
Court is a lack of candor on the part of the 
court in dealing with its own material... . It 
would sometimes appear that the more 
decisions they make on a particular topic, 
the greater is the difficulty of discovering 
what the law really is.... 

“Judicial opinions in this country are 
loaded with far too many details and are for 
the greater part too much lacking in the 
qualities of force and vigor. The judge who 
writes the opinion too often supplies us, or 
leaves behind, not only the finished product 
but all the waste material left over from his 
mental processes. . . . Our case law in this 
country does not compare very favorably, 
as regards its external form, with the case 
law of England. Opinions delivered in Eng- 
lish courts may be relied on generally to be 
sprightly and intelligible, and they will also 
be frequently found to exemplify the inesti- 
mable virtue of terseness. .. . 

‘We need never expect . . . to see a body 
of case law in this large country as homo- 
geneous as the English law is with itself. But 
it is possible that, notwithstanding local 
differences, each system should be consistent 
and reasonable in itself; and there is every 
reason to believe that as time goes on this 
better condition will be realized.” 


Legal History. ‘‘Early History of the 
Serjeants and Their Apprentices.” By Hugh 
H. L. Bellot. 35 Law Magazine and Review 
138 (Feb.). 


“These scanty notices of the serjeants and 
their apprentices enable us to trace back 
with some confidence, to an earlier period 
than has commonly been assigned, the higher 
branch of the legal profession as an organized 

: ag 


Legal Literature. ‘‘The Lives of Law 
Books.”” By C. E. A. Bedwell. 35 Law 
Magazine and Review 129 (Feb.). 

“The writing of law books seems to become 
either an occupation in itself or else the joint 
undertaking of several hands rather than 
the expression of one master mind, who had 
a complete grasp of the theory and practice 
of the subject. The objection felt by many 
to the change has been expressed by Professor 
Dicey [in article in National Review, Dec. 
1909; see 22 Green Bag 183]. 

“*In the world of letters you cannot sub- 
stitute co-operation for individuality. The 
united labors of a thousand lawyers may create, 
and I trust will create, an Encyclopedia 
of English law, but they will never, even 
though they have a Lord Chancellor at their 
head, give birth to a work which will rival 
the Commentaries on the Laws of England.’” 


Marriage and Divorce. ‘‘Shall Congress be 
Given Power to Establish Uniform Laws 
Upon the Subject of Divorce Among the 
States of the Union?” By Jennings C. Wise. 
70 Central Law Journal 93 (Feb. 4). 


“‘A careful study of the various grounds of 
divorce recognized in the different states will 
lead us to the conclusion that uncertainty of 
status does not result to such a degree from 
this as from the other forms of variance. ... 

“No argument should be required to im- 
press upon an intelligent mind the expediency 
of unification as to matters of jurisdiction and 
defense, for the abuses which the existin 
variance here leads to are manifest... . 
divorce, as a legal institution, is to exist in one 
form or another amongst our people, is it not 
desirable that a common and well-defined 
channel be staked out for those seeking its 
haven? Is it not eminently wise that the 
divorce court be circumscribed by uniform 
safeguards among our people, and shall we 
not establish a supreme tribunal to pronounce 
the sanction of dissolution from that most 
sacred of all our relations? 

“Surely the great weight of reason leads us 
to regard with favor the unification of our 
laws on the subiect of divorce.” 

“The Royal Commission on Divorce Law.” 
By D. Oswald Dykes. 21 Juridical Review 
313 (Jan.). 

“Rejecting desertion, the English law 
has only adultery as a ground of divorce. 
It may be doubtful whether there will be any 
strong movement in England to persuade the 
Commission to recommend divorce for de- 
sertion. But it is almost certain that at 
attempt wil! be made to amend the law of 
divorce for adultery. The present inequality 
consists in the fact that a wife can be divorced 
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for infidelity, while she is not entitled to that 
remedy against her husband unless he be 
guilty, in addition to adultery, of desertion or 
cruelty or certain indecent crimes. This 


English rule is not perhaps difficult to under- 
stand when considered historically, but it 
seems much less consonant with modern 
feelings than the impartiality of the Scots 
Law.” 


“Le Divorce au Japon.” 37 Journal de 


Droit International Privé 106. 

“From 1892 until 1897, during a period 
of six years, the average of marriages is about 
355,000 per year, and that of divorces 115,000. 
Approximately this is one divorce for every 
three marriages.” 

“Marriage with a Deceased Wife’s Sister 
and the Cry of ‘Disestablishment.’”” By 
Rev. A. H. T. Clarke. Nineteenth Century 
and After, v. 67, p. 257 (Feb.). 


“Holy Scripture positively allows marriage 
with a deceased wife’s sister. The English 
state allows it. The Pope always allowed 
it (with regular dispensation). Bishop Gore 
alone champions a cause befriended by neither 
Scripture, the Pope, nor the state.” 


Monopolies. ‘‘‘Big Business’ and the 
Sherman Law: Which Shall be Modified, 
Business Ways or the Law?’”’ By Oscar King 
Davis. Century, v. 79, p. 748 (Mar.). 


“Tt needs no argumeni to show that the 
Sherman law denunciation of ‘every contract 
and every combination’ is too broad... . 
Many propositions for amending the Sherman 
law have been made, all aimed at the same 
result. . . . But every such proposition yet 
advanced has been found, upon careful study, 
to be defective. .. . The result is the conviction 
on the part of the Administration that the 
better way would be to leave the Sherman 
law as it is, and by a new piece of constructive, 
positive legislation provide the relief which 
it is desired to give to legitimate business. . . . 
“It is possible, of course, that federal 
incorporation may not afford the measure 
of relief expected, and may even create a 
Situation worse generally than that of the 
present through unshackling the very forces 
of combination inimical to free competition 
which it is desired to hold in check. . . . 

“The corollary of federal incorporation is 
federal supervision. . . . Federal supervision 
is not yet accepted with heartiness. . .. But 
federal incorporation has never had as much 
Official support as now, and there is every 
prospect that before Congress adjourns there 
will be a new incentive to ‘big business’ to 
accept it.” 

“Experiences of a Cabinet Officer Under 
Roosevelt.” By Charles J. Bonaparte, Late 
Attorney-General of the United States. 
Century, v. 79, p. 752 (Mar.). 


“My predecessor, now Mr. Justice Moody, 
when he left office, advised me to give as 
much time as possible to the Supreme Court. 
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He had argued more cases than had been 
customary for an Attorney-General in recent 
years, and said he thought it might have 
been well had he tried even more... . To 
my mind, Mr. Justice Moody’s advice was 
thoroughly sound. Our Supreme Court 
possesses greater power and enjoys higher 
dignity than any other tribunal in the world, 
and the chief law officer of our government is 
appropriately employed when he defends 
before it in person the great common in- 
terests of the American people.” 

Of his experience in attempting to enforce 
the Sherman act, Mr. Bonaparte says: “In 
oo I expected more satisfactory results 
rom civil than from criminal proceedings. 
I was, and am still, convinced that the present 
method of attempted control through the 
courts over our vast aggregations of capital 
is altogether too cumbrous, dilatory, ex- 
pensive and uncertain to be satisfactory, 
and that some time we must substitute 
for it a system of administrative control at 
once fair, simple, summary and drastic. 
To secure the necessary legislation for this 
—— however, I thought, from what I 
new of conditions in Congress, a construc- 
tion of the existing law must be obtained 
which might lead the ‘interests’ to accept 
and even welcome the change. I hoped this 
might be, perhaps, the outcome of certain 
equity suits I caused to be instituted, notably 
those against the Standard Oil and the 
Tobacco Trust.” 

Mr. Bonaparte also makes some interesting 
remarks about the subserviency of the press 
to powerful combinations, which may pro- 
fitably be read in conjunction with Pro- 
fessor Ross’s article on ‘‘The Suppression of 
Important News’ in the Allantic (see p. 242 
infra). 

“Labor Unions and the Anti-Trust Law: 
A Review of Decisions.’”” By C. J. Primm. 
Journal of Political Economy, v. 18, p. 129 
(Feb.). 

“Three facts are to be noted in regard to 
the relations of the labor unions and the 
federal Anti-Trust law. First, nothing in 
these cases indicates that the union itself 
is illegal, but the inference is that through 
the union organization and agencies a con- 
spiracy or an action in restraint of trade can 
readily be fostered. Second, in the applica- 
tion of the Sherman Anti-Trust act to labor 
unions in the two groups of enterprises, manu- 
facturing and transportation—productive and 
distributive—the courts have made it appli- 
cable to any union, whether intra-state or 
interstate, which directly and _ specifically 
affects interstate commerce to restrain it. 
Third, the logical and consistent holding, 
by the courts, to the general principles of 
interpretation of the Sherman act, already 
outlined, allowed of no other result in these 
labor cases.” 


“The Standard Oil Case.” 
Noble. 
Feb.). 


By Herbert 
44 American Law Review 1 (Jan. 
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“It is impossible to state in general terms 
what associations or combinations are legal, 
but each case must be decided upon its par- 
ticular facts, just as the decided cases must 
be limited to their particular facts and the 

neralizations considered with regard to such 
acts. These generalizations may be good 
law, they may be bad law; they may be good 
economics, they may be bad economics, and 
must therefore, in view of the great impor- 
tance of settling the law under this act, be 
disregarded except in so far as they are an 
essential part of the actual decision in each 
case.” 


See Interstate Commerce, Restraint of 
Trade. 


Nuisances. See Public Health. 

Penology. ‘The Punishment of Crime 
and the Indeterminate Sentence.’”” By Hugh 
R. P. Gamon. 35 Law Magazine and Review 
191 (Feb.). 


“‘Reformatories and Borstal institutions 
will flourish in the place of prisons; and the 
unregenerate convict, who will respond to no 
treatment, and cannot be safely released, will 
be kept under a strict, but not harsh, control 
for the rest of his life. As the very indefinite- 
ness of the sentence will strike awe into the 
man who is conscious of his own depravity, 
and so act as a potent preventive of crime, 
it will animate with hope a convict who is 
resolved to amend his ways; and with the 
protracted detention of the hardened offender, 
it may be confidently expected will go the 
curtailed detention of the less hardened, 
except at least in those cases where time is 
required for the purpose of reforming a 
character. 

“But the principle of protection as em- 
bodied in the indeterminate sentence must 
be embraced whole-heartedly, if at all; and 
it is impossible, with any chance of success, 
to engraft it upon a scheme of treatment 
which is primarily punitive and deterrent.” 


“Society and the Criminal.’”’ By Edward 
T. Devine. Outlook, v. 94, p. 307 (Feb. 5). 


“There are already many fragmentary indi- 
cations of what the new penology will be like. 
John Howard and the sentimental reformers 
may not have understood it clearly, but the 
abuses which they scourged were certainly at 
war with it, and the humanity for which they 
stood is one of its foundation stones. Lom- 
broso and his associates in a more scientific 
scheme of criminology may be one-sided and 
eccentric, but it is their merit that they 
have at least conceived the problem seriously 
and are ready to take the consequenecs of 
their radical theories.”’ 

“A Reformatory Which Reforms.” By 
Frank Hunter Potter. Outlook, v. 94, p. 303 


(Feb. 5.) 
“Two principles underlie all of the reforma- 
tory work at Bedford [N. Y.]: grading into 
, with promotion from one to another, 
and release on parole in case of good behavior 
as an ultimate reward.” 


“Prison Life as it Affects Women.” By 
O. M. B. Contemporary Review, v. 97, p. 177 
(Feb.). 

“In Holloway each visitor is supported by 
a whole army of workers. The governor, the 
chaplain, the matron, the agents for the 
Prisoners’ Aid Society, the officials—one 
and all are trying to benefit the prisoners. 
One woman after another has told me how 
kindly they are treated. ‘Everything is done 
for our comfort,’ said one poor girl of seven- 
teen. ‘I had no idea there would be such 
privileges,’ said another girl, amazed at having 
a story-book lent her, in which she could 
lose the memory of her troubles after the 
day’s work was over. ‘I haven’t had a cross 
word spoken to me since I came in,’ said a 
third. Considering how provoking these 
girls can be, this is strong testimony to the 
kindness of the wardresses.”’ 

See Probation. 

Police Power. ‘‘The Offense of Disorderly 
Conduct.” By Frederick B. House, City 
Magistrate. New York Law Journal, v. 
42, p. 2251 (Feb. 28). 

Written to dispel uncertainty with regard 
to the nature of this offense under New York 
laws, and to show more clearly the powers 
of magistrates in New York City. Many 
leading authorities are digested. 

Probation. ‘‘The Probation System of 
Massachusetts.”” By Justice Charles A. 
De Courcey. 19 Yale Law Journal 187 (Jan.). 


A Justice of the Superior Court of Massa- 
chusetts here contributes an interesting review 
of the working of the probation system in his 
own state, together with a conservative 
estimate of its value. 

“Not only is there already an approach 
to uniformity in the work of the lower courts 
and officers but, most important, the officers 
themselves have been instructed and stimu- 
lated to better work. Conferences of the 
judges, called by the commission, have 
awakened their interest in ae. and 
resulted in the formation of organizations 
among the Dp ge themselves to advance the 
efficiency of the system.” 

Whether the system should be extended 
is a question upon which Judge De pes | 
is hardly yet prepared to commit himself. 
He says that the feasibility of such a course 
“‘must be decided by the practical experiences 
of judges and officers, rather than by the 
theories of doctrinaires, who are wedded to 
the ‘criminal type’ theory and exaggerate 
the influence of heredity and environment to 
the exclusion of the whole notion of personal 
responsibility.” He thinks, however, that 
probation will be improved and developed 
in a practical and sane way ‘“‘as we shall solve 
the kindred problems of the indeterminate 
sentence, reformatory discipline and needed 
reforms in criminal procedure and prison 
discipline.” For the awakening that may 
bring this about he thinks no man more 
entitled to credit than President Taft. 
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Procedure. ‘Some Principles of Proce- 
dural Reform.”” By Prof. Roscoe Pound, 
Read before the Chicago Law Club, December 
3, 1909. 4 Illinois Law Review 388 (Jan.), 
491 (Feb.). 

In the course of a singularly enlightening 
discussion the author proposes these princi- 
ples:— 

“T. It should be for the court, in its dis- 
cretion, not the parties, to vindicate rules of 
procedure intended solely to provide for the 
orderly dispatch of business, saving of public 
time, and maintenance of the dignity of tri- 
bunals; and such discretion should be review- 
able only for abuse. 

“II. Except as they exist for the saving of 
public time and maintenance of the dignity 
of tribunals, so that the parties should not be 
able to insist as of right upon enforcement of 
them, rules of procedure should exist only to 
secure to all parties a fair opportunity to meet 
the case against them and a full opportunity 
to present their own case; and nothing should 
depend on or be obtainable through them 
except the securing of such opportunity. 

ms AT. A practice act should deal only with 
the general features of procedure and pre- 
scribe the general lines to be followed, leaving 
details to be fixed by rules of court, which the 
courts may change from time to time, as 
actual experience of their application and 
operation dictates. 

“lV. The function of a judicial record 
should be to preserve a permanent memorial 
of what has been done in a cause; the court 
should be able at all stages to try the case, 
not the record, and, except as a record of what 
has been done may be necessary to protect 
substantive rights of parties as the suit 
progresses, the sole concern of the court with 
respect to the record should be to see to it 
that at the termination of the litigation it 
records the judgment rendered and the causes 
of action and defenses adjudicated. 

_“V. The office of pleadings should be to 
give notice to the respective parties of the 
claims, defenses and cross demands asserted 
by their adversaries; wherever that office 
may be performed sufficiently without plead- 
ings, pleadings should be unnecessary, and 
where pleadings are required, the pleader 
should not be held to state all the legal ele- 
ments of claim, defense or cross demand, 
but merely to apprise his adversary fairly 
2 _ such claim, defense or cross demand is 
rc) 


“VI. Nocause, proceeding or appeal should 
be dismissed, rejected or thrown out solely 
because brought in or taken to the wrong 
court or wrong venue, but if there is one where 
it may be brought or prosecuted, it should be 
transferred thereto and go on there, all prior 
proceedings being saved. 


“VII he equitable principle of complete 
disposition of the entire controversy between 
the parties should be extended to its full 
content and applied to every type of pro- 
ceeding.” To give effect to this principle, 
five propositions are suggested. 
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“VIII. So far as possible, all questions of 
fact should be disposed of finally upon one 
trial.” This principle is also elaborated in a 
series of ges propositions. 

“IX. No judgment should be set aside or 
new trials granted for error as to any matter 
not involving the substantive law or the facts, 
that is for error as to any matter of procedure, 
unless it shall appear to the court that the 
error complained of has resulted in a mis- 
carriage of justice. 

* The trial judge should be permitted 
to charge the jury orally, to sum up fairly 
and accurately the evidence upon each side 
of the issues submitted, and to make fair 
comments thereon. 

“XI. Exceptions should be abolished; 
it should be enough that due objection was 
interposed at the time the ruling in question 
was made. 

“Ail. Aa one should be treated as a 
motion for a rehearing or new trial or for 
vacation or modification of the order or 
judgment complained of, as the cause may 
require, before another tribunal... . 

“As a corollary :— 

“Upon any appeal, in any sort of cause, the 
court should have full power to make whatever 
order the whole case and complete justice 
in accord with substantive law require, with- 
out remand, unless a new trial becomes 
necessary.” 

“A Comparative Study of English and 
American Courts.’”’ By William N. Gemmill. 
4 Illinois Law Review 457 (Feb.). 

“It is my purpose in this paper to make a 
summary, as briefly as possible, of the courts 
of England and their work, and the courts 
of the United States in general, and of Illinois 
and Cook county in particular... . 

“‘An examination of the judicial statistics 
of England and Wales, and such investigation 
of the work of our courts as I have been able 
to make, has led me to the following conclu- 
sion, namely, that the judges of the English 
courts do not severally dispose of more work 
than the judges of Illinois or Cook county, 
but on the contrary each one of our judges 
tries more cases and disposes of more business, 
and does it more efficiently, with less expense 
to the litigant and taxpayer, and with less 
regard for the technicalities of the law than 
do the judges of England.” 

“Reform of Legal Procedure.’’ By Lynn 
Helm. 44 American Law Review 69 (Jan.- 
Feb.). 

‘“‘We do not need... more courts or 
more judges to transact the judicial business 
of the country, but we need judges better 
equipped for transacting business under a 
reformed and better system of legal pro- 
cedure. We need a revolution of the entire 
judicial establishment. .. . 

“A system of appeals whereby only errors 
so substantial as to raise a presumption of 
prejudice are to be regarded, does much to 
expedite the final settlement of litigation. .. .” 
So far as the litigant is concerned, one appeal 
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is all that he should be entitled to. The 
community at large is not interested in his 
having more than one. Many appeals are not 
in the interest of the poor suitor, but only of 
the litigant having the longest purse... . 

“Courts of Last Resort.’””’ By Judge William 
L. Carpenter. 19 Yale Law Journal 280 (Feb.) 

“Judging from my limited experience as a 
member of a court of last resort, the mistake 
most frequently committed .. . is a failure 
to understand the case; a misconception of 
the controlling issue, resulting not, it is true, 
in unsettling the law, but none the less in an 
erroneous decision. This consequence is, 
however, serious enough, for I imagine it 
would afford little consolation to a defeated 
suitor to be told that the erroneous decision 
which denied him his right left the rights of 
his neighbors unimpaired.” 

New York. ‘Simplification of Procedure.” 
(Communication.) By Henry A. Forster. 
20 Bench and Bar 77 (Feb.). 

Mr. Forster is the secretary of the com- 
mittee of the Association of the Bar of the 
City of New York which prepared the pro- 
posed code amendments. 

“The safest form of language to use to 
enable all appellate courts to ignore harmless 
technical errors is the pioneer provision to that 
effect that has been in the Code of Criminal 
Procedure since its adoption in 1881. The 
Bar Association simply added the phraseology 
of this section (542) of the Code of Criminal 
Procedure to section 1317 without any change. 
It has been repeatedly construed, and has 
been uniformly held to cure harmless technical 
errors even in capital cases... . 

“The well-drawn recommendations to the 
same effect made by Presidents Roosevelt and 
Taft and — by the American Bar 
Association have never been judicially con- 
strued in this state; and until their meaning 
is authoritatively determined it is safer to 
adopt our own provision that has been before 
the courts for twenty-nine years and whose 
meaning is now settled.” 

See Courts, Criminal Procedure. 

Proximate Cause. ‘‘Proximate Cause in 
the Law of Torts.” By A. A. Boggs. 44 Amert- 
can Law Review 88 (Jan.—Feb.). 

This paper, which was read before the 
Florida Bar Association, has already been 
published in the Lawyer and Banker, and was 
noticed in 22 Green Bag 125 (Feb.). 

Public Health. ‘‘The Relation of the Law 
to Public Health.”” By Alfred Hayes, Jr., 
College of Law, Cornell University. Popular 
Science Monthly, v. 76, p. 280 (Mar.). 

“The ingenuity of lawyers has been taxed 
to the utmost in devising remedies for 
nuisances. So difficult is it at times to succeed 
in ending a nuisance that the law provides 
as many remedies for nuisance, perhaps more 
remedies, than for any other form of injury, 
an entire arsenal of weapons, some public, 
some private, civil and criminal, judicial and 


non-judicial, legal and equitable, and some- 
times all are required.” 


Quasi-Contracts. ‘‘Waiver of Tort and 
Suit in Assumpsit.” By Arthur L. Corbin. 
19 Yale Law Journal 221 (Feb.). 


“This . . . is a subject in which there has 
always been great confusion of thought, and 
the decisions are in hopeless conflict. This 
is due to the fact that the substantive prin- 
ciples of the common law were developed as 
mere incidents to forms of action and pro- 
cedure. ... 

“A great many of those rights now usually 
referred to as quast-contractual are among 
these newly recognized rights. But they 
have long been described in the terms appli- 
cable to real contracts and enforced as if they 
were really contractual... . 

“There is grave doubt as to the propriety 
of the whole doctrine of waiver of tort and 
suit in assumpsit, a doubt that has been ex- 
pressed by many judges. Perhaps the best 
thing that can be said of it is that it was a step 
in the breaking down of the common law 
forms of action. The injured party certainly 
already had an adequate remedy at law. 
The actions of trespass, trover, detinue, and 
replevin were open to him. This was not true 
of other large classes of quasi-contracts, so 
that the extension of assumpsit to them was 
necessary. 

“However, the doctrine has been perma- 
nently engrafted on the common law, and it 
should now be applied along consistent lines 
with a correct understanding of the nature 
of the cause of action and the character of 
the remedy. In jurisdictions where the old 
forms of action have been totally abolished, 
there should be nothing whatever left of the 
whole doctrine excepting a few historical 
echoes.” 


Real Property. ‘‘The King’s Kindlie 
Tenants of Lochmaben.”’ By John Carmont. 
21 Juridical Review 323 (Jan.). 


“The Kindlie Tenants of the subject-land- 
owner may be taken as the normal repre- 
sentatives of the Scottish Rental System. 
They were in origin tenants-at-will, and eventu- 
ally acquired a legal right to their holdings, 
which endured at longest for two successive 
lives in line. . Although the Scottish 
Courts only recognized the Kindlie Tenants’ 
right as a mere life-rent, and most landlords 
availed themselves of this judicial attitude 
to turn the Rental roums into feus, all land- 
owners did not avail themselves of the oppor- 
tunity.” 


Religious Freedom. ‘‘Is Christianity Part 
of the Law?” By G. S. H. 46 Canada Law 
Journal 81 (Feb. 15). 


‘As was said by Bramwell, B., in Cowan v. 
Milbourn, L. R. 2 Ex. 236: ‘A thing may be 
unlawful in the sense that the law will not 
aid it, and yet the law will not immediately 
punish it.’... 
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“Freedom from penal consequences can 
hardly be rightly construed as indicating 
any real alteration in the fundamental rule 
witnessed to by so many legal sages of the 
past, to the effect that Christianity is a part 
of our law, and is still a veritable and effective 
part of it; but it rather indicates that the law 
deems it to be a saner method of maintaning 
the Christian faith, to reason with, rather 
than punish, those who have the misfortune 
to be unconvinced of its truth, or inclined to 
controvert it.” 

Restraint of Trade. ‘‘The New Doctrine 
Concerning Contracts in Restraint of Trade.” 
By Jerome C. Knowlton. 8 Michigan Law 
Review 298 (Feb.). 

“Ts a covenant in restraint of a particular 
trade and unlimited as to space against public 
policy and therefore void and unenforceable? 


“The new doctrine, recognized as an aban- 
donment of an old rule of law, is based on new 
industrial and trade conditions, but it is 
doubtful whether the new conditions lessen 
or increase the evils which the rule is intended 
to prevent.... 

“There is occasion for regret that the new 
doctrine has secured so firm a hold in the 
jurisprudence of our country. The only 
remedy, unsatisfactory as it is, must be 
found in statutory regulation.” 

Roman-Dutch Law. ‘‘Roman-Dutch Law.” 
By James Williams. 19 Yale Law Journal 
156 (Jan.). 

“The best modern authorities are the judg- 
ments of Sir Henry de Villiers, late Chief 
Justice of the Cape, the greatest modern 
master of Roman-Dutch law, and certain 
text-books, almost all from South Africa. ... 

The reports are voluminous. They are 
fullest in South Africa and would bear favor- 
able comparison with those of the United 
Kingdom and the United States.” 

Sales of Goods. See Criminal Procedure. 

Scientific Methods. ‘‘The Physiology of 
Politics.” By A. Lawrence Lowell. 4 
American Political Science Review 1 (Feb.). 

This is the paper delivered by President 
Lowell as his presidential address before the 
American Political Science Association at its 
sixth annual meeting in New York City, 
Dec. 28, 1909 (see 22 Green Bag 147). At 
the outset, he brings out the important point 
that politics is behind other sciences because 
of its lack of that first essential, an exact 
terminology. But this is not its only draw- 
back. It suffers also from inability to grow 
by segmentation, like zodlogy and botany 
for example, where we hear of cytology, 
histology, morphology, and physiology. 
Politics really has divisions corresponding 
to these. The physiology of politics treats 
of the functions of the various organs of 
overnment. The distinction which Mr. 

well makes between the morphology and 
the physiology of politics may be considered 


to correspond after a fashion to that advo- 
cated by Dr. Spiegel in a recent German work, 
between constitutional law as dealing with 
the structure of the organs of the state, and 
administrative law, in a novel sense, as 
concerned with the manner in which the 
functions of those organs are exercised. 

President Lowell thinks the actual work- 
ings of the government need to be more 
carefully studied, and his address is really 
a plea for the more diligent application of 
laboratory methods to the investigation of 
the real world of public life. He urges the 
importance of observation of political phe- 
nomena for the purpose of throwing light 
on such questions as those of nomination 
reform, popular referendum and _ initiative 
municipal charters, and the terms for which 
— officers should be elected. He urges 
ikewise and points out the need of approach- 
ing all these and similar problems with mind 
open and free from prejudice. 

“Let no man grieve because the truth he 
reveals may not seem of direct utility. Truth 
always reaches its goal at last, although the 
world may not at once perceive its value. 
Still less let him fret that he cannot himself 
give effect to his ideas; that it is not his lot 
to wield the sickle in the ripened field. Ben- 
tham’s influence on the course of English 
public life was not curtailed because he did 
not sit in Parliament, nor was John Stuart 
Mill’s increased thereby; and what was 
true of Bentham’s deductive reasoning is 
equally true of inductive political science 
today. It is our province to discover the 
principles that govern the political relations 
of mankind, and to teach those principles 
to the men who will be in a position to give 
effect to them hereafter.” 


Sherman Act. See Monopolies. 


Speculation. ‘“The Future of High Finance.” 
By Alexander D. Noyes. Atlantic Monthly, 
v. 105, p. 229 (Feb.). 


“The public mood is such that resumption 
of the process of exploiting corporation credit, 
on the scale and for the purposes of 1901 or 
1906, will almost certainly encounter obstacles 
in the courts and the legislatures. .. . 

“In theory at least, the directors of a great 
corporation are assumed to act with the 
widest knowledge and with the best interests 
of their properties in view. But the ‘Harri- 
man episode,’ taken along with the other 
tendencies of the day which we have reviewed, 
does not show that the theory can be safely 
left to operate alone.” 


Taxation. ‘‘Landowners and Local Taxa- 
tion.” By J. Anderson Maclaren. 21 Juridi- 
cal Review 338 (Jan.). 


Exhibiting the tendency in Scottish burgh 
legislation to equalize taxes so that landlords 
and tenants may contribute in equal shares, 
and the disregard of the principle in the case 
of county taxation, the landlords patiently 
submitting to being overtaxed at the rate 
of £500,000 annually. 
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Taxation (Federal Corporation Tax Act). 
“The Federal Corporation Tax.’’ Editorial. 
70 Central Law Journal 91 (Feb. 4). 


“By the federal statute . . . property is 
sought in a ‘twilight zone’ between capital 
and earnings, the former being corporate 
assets, the latter shareholders’ assets. If 
the corporation can be said to have any 
title to the latter, it is fugitive, and perishable 
of its own instability. ... 

“A summary of the situation is, that the 
right to tax corporations on their net income 
is based, if it exists at all, on mere technical 
ownership with the burden falling no more 
on it than on any other stakeholder or trustee, 
and this tax invades state policy in respect 
of something that has no federal aspect in 
any way whatever. As neither the burden nor 
the invasion seems constitutional, the statute 
ought to fall. The fight upon the law would 
appear more likely to succeed, if made by 
the owners of the profits than by their stake- 
holders—the corporations themselves.” 


Taxation (Proposed Income Tax Amend- 
ment). Speech of Hon. William E. Borah 
of Idaho, in the United States Senate, Feb. 
10, 1910. Congressional Record, v. 45, no. 
44, p. 1843 (Feb. 14). 


Senator Borah’s argument was carefully 
elaborated for the purpose of showing, by 
referring to leading authorities, that the in- 
come tax amendment, if adopted, would not 
authorize the taxation of incomes from state 
bonds and municipal securities, nor the taxa- 
tion of the instrumentalities of the states. 
The speech was delivered in reply to Governor 
Hughes’ objections to the proposed amend- 
ment. 

“The Proposed Income Tax Amendment 
to the Federal Constitution, December 10, 
1909.” By Prof. Raleigh .C. Minor. 15 
Virginia Law Register 737 (Feb.). 

“It may, I think, be assumed with certainty 
that, but for the troublesome question of 
slavery, the framers of the Constitution would 
have authorized Congress to levy direct 
taxes, as well as indirect taxes, according 
to the rule of uniformity. . . . Under present 
conditions the vicious rule of apportionment, 
applicable to direct taxes, blocks the way 
to such a reform, and the people and Congress 
must continue, even against their better judg- 
ment, to obtain revenue from a tariff on im- 
ports, with all its temptation to high protection 
extravagance on the part of government, and 
extortion on the part of the domestic manu- 
facturer and the trust.” 

This writer considers the effect of the words 
“from whatever source derived” in the pro- 
posed constitutional amendment, “‘is clearly 
to abrogate the principle enunciated by 
Marshall, and enforced in the Income Tax 
case. If there were nothing else to condemn 
the proposed amendment, this should suffice. 
The legislatures of the states are asked to 
confide to that largely alien body, Congress, 
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the power practically to wipe out or cripple 
the borrowing power of their states and cities, 
in order to relieve Congress of an embarrass- 
ing deficit induced by its own evil ype 
tionist] policy, and which it could easily 
remedy in a year or two, if it chose to recede 
from that policy. There is a certain im- 
pudent audacity in this request of the Re- 
publican leaders that throws the only gleam 
of humor over the situation that this paper 
has been able to evoke.” 


Title. ‘‘Titles Derived under Judicial 
Proceedings—Illinois Law.” By Prof. Louis 
May Greely. 4 Jllinois Law Review 472 (Feb.). 


In this paper the law relating to the title 
acquired in Illinois in reliance on judgments 
and decrees of court is discussed with com- 
pes citations, eleven leading principles 

ing summarized in succinct and concrete 
form. 

Uniformity of Laws. ‘A Revival of 
Codification.’”’ By Prof. Francis M. Burdick. 
10 Columbia Law Review 118 (Feb.). 

“The favor with which this bill [the 
Uniform Negotiable Instruments Act] was 
received by state legislatures induced the 
Commissioners to attempt the production 
of other bills. During 1902-3, Professor 
Samuel Williston of Harvard, at the request 
of the Commissioners, prepared a draft of 
an Act to make uniform the Law of Sales. 
It followed pretty closely the lines of the 
English Sale of Goods Act. In this form, 
it tid not prove entirely satisfactory to the 
Committee on Commercial Law, who pro- 
ceeded to make numerous changes in its 
provisions and to add a number of sections 
on the transfer of property in goods by means 
of documents of title. 4 a result of these 
changes, a bill was sent out which was not 
only at variance with the English Sale of 
Goods act, but with existing rules of law in 
most of our states. It has not met with the 
legislative favor which was accorded to the 
Negotiable Instruments Law, and has been 
adopted in but five states and one territory. 
Possibly this is due in part to the fact that the 
commissioners disregarded judge Chalmers’ 
advice and went ‘above and beyond experi- 
ence’. Legislators may agree with him in the 
belief that when codifiers do this, they ‘are 
codifying in the air and will probably do 
more harm than good to commerce and mer- 
cantile law... . 

‘So far as certificates of stock are concerned, 
there is no statute in England or in any of 
our states which carries their negotiability 
to the extent now proposed, nor is there a 
decision of any court recognizing a mercan- 
tile usage of such negotiability. . . . The 
proposed bill does not profess to codif 
existing law, but to work a legal reform. It 
breathes the spirit of Bentham, not that of 
Chalmers... . 

“There is a fascination, undoubtedly, in 
restating the law in accordance with one’s own 
notion of what the law ought to be. ... 
Whether the Commissioners ought to yield 
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to this fascination is a point upon which the 
present writer has grave doubts. In_ his 
opinion, better results will be achieved if 
the conference and its committees adhere 


strictly ‘to the wise lines laid down by Lord 


Herschell,’ and observed by Chalmers and 
Pollock. .. . 

“The tendency towards Benthamistic codi- 
fication, above described, seems to accord 
with the views of a considerable part of the 
legal profession. . . . On the other hand, not 
a few of the Commissioners on Uniform State 
Laws, who have voted in favor of reporting 
the bills herein referred to, believe that these 

roductions are not Benthamistic, but have 
oe kept quite within the lines drawn by 
Judge Chalmers and Lord Herschell.” 

War. ‘Nicaragua.’ By Th. Bfaty]. 
35 Law Magazine and Review 203 (Feb.). 

“It may even, with justice, be questioned 
whether the recognition of belligerency, in 
a perfectly proper case, can ever confer on a 
state the right to protect its subjects who 
take service with the rebels. They have 
identified themselves with the foreign state 
and its domestic affairs so thoroughly and 
completely that their treatment ceases to be 
a matter of its concern. They have become 
de facto naturalized abroad. Their position is 


comparable to that of a ship which enters the 
enemy’s service: if such a vessel is sunk by 
an enemy sailing under false colors, it is a 
subject for discussion between the belligerent 
nations alone. The alien loses his claim to 
——- by his own state the moment 


e takes service with a foreign force.”’ 


Miscellaneous Articles of Interest to the 
Legal Profession 


Biography. Aldrich. ‘‘Aldrich: ‘General 
Manager of the United States.’”” By Edwin 
Lefévre. American Magazine, v. 69, p. 622 
(Mar.). 

_ “His ruling passion is his joy in thinking, 
his intense desire to use his mind—the mind 
that God gave him. The consideration of 
any problem, financial, political or domestic, 
gives him the same joy that a game of chess 
gives to a Paul Morphy—that is, the mental 
process itself is to him exquisite pleasure.”’ 

Pinchot. ‘‘Gifford Pinchot, the Awakener 
of the Nation.” By Walter H. Page. Warld’s 
Work, v. 19, p. 12662 (Mar.). 

“Mr. Pinchot has already made a great 
career, but a greater is before him. e is 
now forty-four years old. He has the biggest 
constructive public idea of our generation.” 

Robertson. ‘‘The Late Lord Robertson 
as an Advocate, Politician, and Judge. By 
Christopher N. Johnston, K.C., LL.D., 
Sheriff of Perth. 21 Juridical Review 289 
(Jan.). 

“Lord Bramwell explains somewhere that 
the general body of our law contains certain 
tules for which there is no more to be said 


than, ‘C’est une ancienne et positive lot de 
Royaume.’ Now Robertson was, I think, 
quite satisfied to accept any rule on that 
footing. He asked nothing better.” 

Story. ‘Joseph Story: A Personification 
of Industry.” By the Editor. 16 Case and 
Comment 213 (Feb.). 

“There was no flattery in the famous toast, 
once drunk at a banquet where Justice Story 
was a guest: ‘However high in the temple of 
Themis a lawyer may seek to climb, he will 
never get above one Story.’ ”’ 

Climate. ‘‘Climate in Some of Its Relations 
to Man.” By Professor Robert DeC. Ward. 
Popular Science Monthly, v. 76, p. 246 (Mar.). 

“The seasonal changes of the temperate 
zones stimulate man to activity. They de- 
velop him physically and mentally. They 
encourage higher civilization... . : 

“Aliens have shown marked tendencies 
to settle where climate, soil and occupations 
are most like those of their old homes... . 
Scandinavians, for example, have gone largely 
into the northwest; and in the future, unless 
steps are at once taken to prevent it, the 
southern parts of the United States will 
doubtless have a population predominantly 
of Latin blood.” 


Cost of Living. ‘‘Gold in Relation to the 
Cost of Living.” By Prof. Irving Fisher. 
Review of Reviews, v. 41, p. 190 (Feb.). 

“There remains, therefore, only one pos- 
sible explanation for the general rise in 
prices,—namely, an expansion of the volume 
of circulating money and deposits. It may 
be shown that the volume of deposits depends 
upon the volume of money. There must be 
always a money basis for credit, and the 
larger the basis the larger the credit struc- 
ture possible. While it is true that the 
credit structure may temporarily expand be- 
yond its normal ratio to the money basis on 
which it rests, yet even this abnormal expan- 
sion of deposits is always inauguarted by an 
expansion of money. It is probable that 
deposits in general are now expanding more 
rapidly than their monetary basis. But the 
source of this deposit inflation is money infla- 
tion, and the source of the monetary inflation 
is gold inflation.” 

“Why Should the Cost of Living Increase? 
A Survey and Analysis of the Assigned 
Causes.” By Walter E. Clark. Review of 
Reviews, v. 41, p. 183 (Feb.). 

A very illuminating and fair-minded esti- 
mate of the relative importance of various 
factors in the increase of prices. 

‘“‘When the rising cost of raw materials 
and the average rise of wages per hour (re- 
ported as 28.8 per cent by the Labor Depart- 
ment) are considered, it must be admitted 
that the trusts, as represented by four of the 
greatest and the most abused of them all, 
do not appear to have forced their prices to 
arbitrary heights. Certainly there is no indi- 
cation at all that the trusts are responsible 
for the general price rise.” 
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“The Crisis in American Home Life.” By 
Simon N. Patten, Ph. D., LL. D. Indepen- 
dent, v. 68, p. 342 (Feb. 17). 


“It is no solution of the present problem 
to increase the incomes of some of those 
earning $1,500 to $2,500 or the earnings of 
those ms $2,500 to $3,500. The in- 
dividual thus changed simply drops into a 
new class with a higher standard and finds 
the pressure of the new situation as t as 
before. The relief must be pce gee be 
effective, and it must include the possibility 
of saving as well as the possibility of living. 
Only a comprehensive social policy can 
accomplish this, and to show the direction 
along which the nation should move, I give the 
following figures of savings and gains in 
income that it would bring to a family at the 
minimum of comfort, say $1,000 a year:— 


Per cent. 
OE no cies osencasnse 10 
The control of monopolies ...... 15 
Reductions in rent ............. 10 
Technical education ............ 25 
Co-operative buying ............ 10 
By doubling the nation’s capital 
(a) Lowering prices ........ 10 
(b) Increasing income ...... 2” 


“The Tariff and Cost of Living.” By 
Byron W. Holt. Independent, v. 68, p. 392 
(Feb. 24). 


In the third article of a series written by 
well-equipped specialists, a leading member 
of the Tariff Reform Club of New York, 
analyzes the effect of the tariff on prices. 

“The ‘protection part of our tariff increases 
our cost of living more than 11 per cent and 
is responsible for about 10 per cent of the 
increase in the cost of living since 1896.” 


Elections. ‘‘English and American Elec- 
tions.”” By Sydney Brooks. Fortnightly 
Review, v. 87, p. 246 (Feb.). 


“A difference in the customs of the two 
countries so emphatic . . . must necessarily 
have its roots deep in national character. 
The comparative tranquility of litical 
meetings in the United States is due, I think, 
in part to the American love of doing things 
according to rule and regulation, of always 
observing the letter even when they neglect 
the spirit of the game they are playing. .. . 
They have been educated on the same system 
and up to about the same level, and there 
most of them have stopped.” 


Fiction. ‘The Case of Horace Bliffington.”’ 
By Ellis Parker Butler. Cosmopolitan, v. 
48, p. 455 (Mar.). 


The hero of this story, while he has been 
pronounced legally dead, is alive de facto, 
and is very much bothered by his legal ghost, 
whose company he cannot get rid of. A legal 
friend advises him that ‘‘a merely legal ghost 
is quite within its rights in haunting a legally 
dead man,” and that he can get rid of it only 
by going into court and having his legal 
death annulled. A similar result is accom- 


plished, however, by a proceeding somewhat 
different. 


India. ‘Intellectual Leadership in Contem- 
porary India.’”’ By Prof. Paul S. Reinsch. 
Atlantic Monthly, v. 105, p. 214 (Feb.). 


“The intellectual leaders of India have 
dually come to the conclusion that their 
eadership is exposed to sterility on account 
of the lack of a broad popular following. . . . 
Thus the ardor for social reform wanes, while 
= excitement is fanned to a white 
eat.” 


Irish Home Rule. ‘The Parliamentary 
Position and the Irish Party.” By J. Ellis 
Barker. Nineteenth Century and After, v. 67, 
p. 238 (Feb.). 


“Whilst economic Home Rule is clearl 
a chimera, political Home Rule, in a muc 
wider sense of the term than is dreamed of 
by most Home Rulers, is perfectly possible, 
as soon as Ireland’s loyalty to Great Britain 
and the Empire is beyond all doubt. At the 
same time, the complete loyalty of Ireland 
can be expected only when Sodiiendl is neney 
and prosperous. Ireland’s grievances, thoug 
apparently political, are in reality economic 
° 


“Ireland.” By E. B. Iwan-Miller. Fort- 
nightly Review, v. 87, p. 305 (Feb.). 


“TI cannot believe that Ireland as a foreign 
nation is any more menace to Great Britain 
than Cuba is to the United States of America. 
A vigorous, rigorous watch upon the move- 
ments of the government—if there ever is one 
—of the Irish Republic would no doubt be a 
costly business, but the cost would be infinites- 
imal compared with the annual waste of 
money, time, and opportunity for servin 
great Imperial purposes which the perennia 
disloyalty, ingratitude, and barbarism entail 
upon the taxpayers and legislature of what 
is still ironically described as the United 
Kingdom.” 


Journalism. ‘The Suppression of Im- 
portant News.”’ By Prof. Edward Alsworth 
Ross. Atlantic, v. 105, p. 303 (Mar.). 


“The immense vogue of the ‘muck-raking’ 
magazines is due to their being vehicles for 
suppressed news. . . . Congressional speeches 
give vent to boycotted truth, and circulate 
widely under the franking privilege. ... 

‘“‘When all is said, however, the defection 
of the daily press has been a staggering blow 
to democracy. . . . Endowment is necessary, 
and, since we are not yet wise enough to run 
a public-owned daily newspaper, the funds 
must come from private sources. . . . The 
endowed newspaper in a given city might 
print only a twentieth of the we ! press output 
and yet exercise over the other nineteen- 


twentieths an influence great and salutary.” 
See also article by Mr. Bonaparte, under 
Monopolies, supra. 
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Review of Periodicals 


“The Value of Political Editorials.” By 
Edward Porritt. Atlantic Monthly, v. 105, 
p. 62 (Jan.). 

“Three events in the political annals of the 
Anglo-Saxon world, all occurring within the 
last four years, seem to warrant the inference 
that the partisan newspaper has sustained an 
enormous loss of power. Looked at from out- 
side a newspaper office, and disregarding the 
long-standing traditions of the power of the 
press, the eneral election in England in 1906, 
the general election in the Dominion of Canada 
in 1908, and the revision of the Dingley tariff 
at Washington in 1909, are sufficiently signifi- 
cant to raise the question whether it is worth 
while for any daily newspaper to attach itself 
to a political party.”’ 

Legal Anecdote. ‘‘Reminiscences of an 
American Painter; II, Florentine Years in 
Retrospect.” By Elihu Vedder. World’s 
Work, v. 19, p. 12559 (Feb.). 

The artist says of Walter Savage Landor:— 

“The Savage in his name was very appro- 
priate. They used to tell of his going into 
court, during some law trouble he was hav- 
ing, with a bag of gold, which he banged down 
before the judge, saying :— 

“‘T hear that this is the 
is bought and sold, and I 
some.’ 

“I believe it cost him a pretty penny, for 
contempt of court.” 


Maeterlinck. ‘‘The Aloofness of Maurice 

Maeterlinck.”’ Current Literature, v. 48, p. 
215 (Feb.). 
_ “Admitted to the Ghentish bar, Maeter- 
linck practised law with so determined and 
consummate a detachment that even his 
family, who had destined him for a legal 
career, were fain to concede the wisdom of 
letting him live his life in his own fashion.” 


Pure Food Law. ‘What Has Become of 
Our Pure Food Law?’’ By Samuel Hopkins 
Adams. Hampton's, v. 24, p. 234 (Feb.). 

“Victory indeed rests with the benzoate 
army. But it is a Pyrrhic victory, for the 
time, at least. ... Only foodstuffs of the 
garbage’ class need to be ‘medicated.’ Medical 
associations and medical men throughout the 
country have definitely rejected the findings 
of the Referee Board as interpreted by Secre- 
tary Wilson. Few and poor are the con- 
querors’ spoils.”’ 

Radical Democracy. ‘The Old Order 
Changeth: What About Our Courts?” By 
William Allen White. American, v. 69, p. 499 
(Feb.). 

“The supreme court of prices which Mr. 
Andrew Carnegie says is bound to come, 
disguise it as we may,’ and which our anti- 
trust laws make inevitable, will require a 
national efficiency, a national sense of justice, 
a national self-sacrifice that must come from a 
citizenship of a higher type than the world 
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has ever seen before. For that commission— 
or whatever body, whether legal or extra- 
legal, which shall finally pass upon the 
equities of prices in our national workshop— 
will be chosen by the people, even as our 
Supreme Court is chosen, though indirectly, 
and will be responsible to the people. In the 
end the people will rule.” 


Servant Problem. ‘“‘The Depth and Breadth 
of the Servant Problem.”’ By I. M. Rubinow 
and Daniel Durant. McClure’s, v. 34, p- 
576 (Mar.). 


“The passage of a law forbidding a servant 
to work more than eight hours a day 
would strike the national funny-bone as 
nothing in the history of crank legislation 
has yet struck it. And yet—suppose some 
such law did actually get on the statute 
book and came to be enforced, what would 
actually happen?:. . . The struggle would be 
short, sharp and decisive. ithin a few 
years the most efficient and best selling 
would be perfected, cheapened, standardized, 
trustified. Another decade and the read- 
justment would be complete: every home 
would be supplied with a host of contrivances 
such as even the very rich cannot afford 
today.” 


Smelting. ‘‘The Guggenheims and the 


Smelter Trust: The Romance of Mining.” 
Fourth Article. By Eugene P. Lyle, Jr. 
Hampton's, v. 24, p. 411 (Mar.). 


“What the Guggenheims have done in 
Colorado, Nevada, Utah, Arizona, Montana, 
Idaho, California, and Washington they 
would certainly like to do in a far richer 
province—the wonderful treasure-house of 
Alaska. And they will do it if the people 
let them.” 


Sugar Trust. ‘‘The Annexation of Cuba 
by the Sugar Trust.”” By Judson C. Welliver. 
Hampton's, v. 24, p. 375 (Mar.). 


““Menocal was overwhelmingly defeated. 

The ‘best people’ of Cuba lost control of their 

overnment. But the ‘people’ retained it. 
he Trust had failed.” 


Works of Art. ‘‘The Protection of Objects 
of Art and Antiquity in Italy.” By H. St. 
John-Mildmay. 35 Law Magazine and Re- 
view 160 (Feb.). 

“With the law of the 20th of June, 1909, 
for the protection of works of art and anti- 
quity, Italy has taken a further and more 
decisive step in the direction of that policy 
of state interference with the rights of private 
property on grounds of public utility, which, 
not unknown in the past, is the chief charac- 
teristic of the so-called social legislation 
of to-day in most Continental countries. 

“The avowed aim of the new law is to place 
an effectual check on the indiscriminate 
exportation of the artistic and archeoligical 
treasures of Italy, viewed as national assets 
of first importance.”’ 
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THE AMERICAN POLITY 


Readings in American Government and Politics. 
By Charles A. Beard. Ph. D., Adjunct Professor of 
Politics in Columbia University, The Macmillian 
Co., New York. Pp. xxiii, 620+index 4. ($1.90 
net.) 


Readings on American Federal Government. 
Edited by Paul S. Reinsch, Professor of Political 
Science in the University of Wisconsin. Ginn & 
Co., Boston, Pp. xii, 845--index 4. ($2.95, post- 
paid.) 

The American Executive and Executive Methods 
By John H. Finley, President of the College of 
the City of New York, and John F. Sanderson, of 
the Pennsylvania bar. Century Co., New York. 
Pp. 328-+-appendix 14 and index 6. ($1.25 net.) 


The annie of the Federal Constitution- 
By Henry C. Hughes, Neale Publishing Co., New 
York and Washington. Pp. 164,no index. ($1.50.) 
A logical and complete exposition of the 

American Constitution is a desideratum. 
The writer who is to achieve this will have to 
utilize contributions from a great variety of 
sources, but the result will need to be more 
than merely a reproduction of the opinions of 
previous writers. Our Constitution is by no 
means so simple in its nature as to be com- 
prehensible without the aid of a keen ana- 
lytical commentary. To begin with, no 
complete account of the Constitution can 
omit reference to the epoch-making decisions 
of the Supreme Court. It is a favorite as- 
sumption that we have in this country only a 
written Constitution, but the nature of con- 
stitutional law, as has been frequently pointed 
out, depends less upon its source than upon 
its content. While it is convenient to use 
the word Constitution as signifying the 
written document, it is idle to try to force 
any technical distinction between the Con- 
stitution and constitutional law. There is, 
then, an unwritten law of the Constitution, 
notwithstanding the validity of a distinction 
based upon a lower grade of formal solemnity 
and of enduring stability. Even then, however, 
when the student of the Constitution includes 
within his investigation its unwritten law, 
he has given no attention to its real founda- 
tions in the structure and habits of Ameri- 
can society. Underlying the formal Consti- 
tution of law is the real political and social 
constitution to which the lawyer cannot be 
utterly indifferent, though he may treat it as 
of subordinate importance from the juristic 


_ Standpoint. 


of Books 


Professor Beard has compiled a volume 
which, while it does not aim to include a 
complete presentation of the constitutional 
law of the federal and state governments, 
nevertheless sets forth leading principles in 
a satisfactory way. The scope of the book 
is broad. It begins with the Colonial period, 
and the historical development of the struct- 
ure and modus operandi of the American 
polity is traced in the first seven chapters, 
serving as an introduction to an exposition 
to the principles of the federal government 
in Part II, and those of state government in 
Part III. In the historical portion the 
selections give a most readable account of 
the establishment of an independent nation, 
the adoption of the Constitution, the method 
by which it has been amended and expanded, 
and the development of political issues and 
of party machinery. Part I will be valued 
as an interesting epitome of leading phases 
of American history. 

In the second part, the topics treated 
include the distribution of powers in the 
federal government, the mode of choosing the 
President, his powers, the practical workings 
of the administration, Congress, its powers, 
its practice, the federal judiciary, foreign 
affairs, national defense, taxation and finance, 
commerce, national resources, and the terri- 
tories. It may readily be seen how sym- 
metrical and comprehensive a portrayal of 
the political institutions of the United States 
is given. In the third part state government 
receives an equally well-balanced treatment. 

The completeness of the selection is marred 
only by the omission of a chapter dealing 
with the general relations of the federal and 
state powers. The Nullification theory still 
survives in some quarters, and the inde- 
structibility of the Union might well have 
been dealt with by extracts from a literature 
of much significance, including opinions of 
the United States Supreme Court. 

The readings have been selected from 
public records, reports of debates, the Feder- 
alist, Congressional documents, opinions of the 
Supreme Court, writings and speeches of 
eminent statesmen and jurists, statutes of 
the nation and the states, and, to a more 
restricted extent, the articles of specially 
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qualified scholars. Much pregnant matter 
has been judiciously compressed within a 
volume of moderate size. The treatment 
by no means covers the entire subject of 
public constitutional law, but does cover the 
chief general principles. 

Professor Reinsch has adopted a somewhat 
different plan of treatment. To begin with, 
he seems less concerned with the legal aspects 
of the American polity. As above intimated, 
the lawyer can consider underlying political 
and social conditions of secondary importance 
when he is simply studying the form of 
the Constitution under which we live. The 
government of the American state is primarily 
a matter of legality rather than of actuality. 
It is a concept which is to be realized, rather 
than the realization of a concept. The 
analytical study of the American govern- 
ment naturally relies largely on a legal treat- 
ment. Not so, however, in the case of Pro- 
fessor Reinsch. He deems it necessary in 
his preface to apologize for his extracts 
from Senate debates, on the ground that “‘in 
that body the legal and juristic side of public 
action is given perhaps too great a predomi- 
nance.” In accordance with this tendency, 
he pursues a radically different method from 
that of Professor Beard, in choosing his 
selections to a more restricted extent from 
documentary and law sources, and in giving 
greater prominence to public speeches of 
intrinsic interest and value, but without 
much historical significance. He thus shows 
himself to be more interested in the real 
political and social constitution than in the 
legal Constitution. One will look in vain 
in the collection for a presentation of 
those leading principles which must be set 
forth to disclose the rationale of the American 
state. One will rather find there a vast 
amount of illustrative as opposed to exposi- 
tory material, material of a lesser degree of 
authority and significance, but more copious 
in its information regarding every possible 
detail of applied politics. 

Another respect in which the selection 
differs from.that of the previous writer is in 
the narrower field covered. From the title 
it will be perceived that state governments 
are not treated at all. Moreover, there is no 
historical prelude, nor any attempt to portray 
the development of the federal government. 
The whole book, in fact, is devoted to present 
cOnditions, which it covers with a fullness 
bordering on diffuseness. 


of Books 
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There is a chapter on the treaty-making 
power which contains no selection from a 
great decision, but is made up of speeches 
by four Senators. Much information is 
presented regarding engrossing public prob- 
lems, and the procedure of Congress is set 
forth at length. Concerning the latter, 
Professor Reinsch says in his preface, “It 
is most desirable that the nation should 
thoroughly inform itself upon this matter,” 
as it is “‘very questionable’? whether the 
methods prevailing sufficiently approximate 
to ‘“‘such as would facilitate the discussion 
of really important national problems, and 
would encourage and bring forward those 
men who are truly representative of the 
people and of their common interests.” 

The explanation in the preface, however, 
that the collection “‘has been confined to 
material illustrating the actual workings 
of the American government in our day,” 
should meet any criticism of the exclusion 
of legal and historical matter. ‘‘But some 
discussions of a legal nature have been ad- 
mitted, because they serve directly to illus- 
trate the actual workings of the government.” 
So able a scholar as Professor Reinsch of 
course could hardly have been indifferent to 
the importance of legal phases of the subject, 
and his chapter on centralization and changes 
in the Constitution has some excellent selec- 
tions. The title of his book is not misleading 
if it is interpretated in the sense which he 
himself adopts. 

Professor Beard and Professor Reinsch 
have both devoted considerable space to the 
Chief Executive of the United States, but 
could of course present this subject only in 
general outline. The American executive 
power, as constituted not only in the na- 
tion but in the states, receives in the mono- 
graph of President John H. Finley and Mr. 
John F. Sanderson comprehensive and scho- 
larly treatment. We feared, before we exam- 
ined this book, that it might show the influence 
of the current tendency to subject the powers 
of the executive to sharp controversy. Fortu- 
nately, however, it consists not of arguments 
or theorizing, but of a statement of historical 
facts and of present conditions. It is a work 
of admirable temper, reflecting the highest 
credit upon its two authors. 

The estimate of the powers of the executive 
is conservative. ‘‘There is certainly,’”’ we 
read, ‘“‘no menace in the power of the chief 
executive of the commonwealth; he has 
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too little.’”’ And Professor Burgess’s opinion 
that ‘‘there is full constitutional warrant for 
the construction and presentation of regu- 
lar bills and projects of law to Congress by 
the President,” is cited with approval. 

It would be expected that the book would 
open with a discussion of the federal execu- 
tive, but the earlier chapters treat of the 
growth of the office of state executive from 
Colonial times. The purpose in placing the 
state executive first is historical. Its functions 
were defined by state constitutions before the 
federal constitutional convention. Moreover, 
the resemblance between the state and federal 
executive powers is so marked that the devel- 
opment of the latter may be seen to have been 
influenced by that of the former. In a book 
pursuing the historical method to such an 
extent, the evolution of the Presidential 
office in the constitutional convention might 
well have received treatment. In this respect 
the authors fail to fill in an important gap. 

They say at the outset, ‘“‘The American 
executive is not the successor of the British 
crown.” This may refer to the state execu- 
tive primarily, but appears to dispute Sir 
Henry Maine’s contention (‘‘Popular Govern- 
ment,’’ Essay IV) that the powers of the 
President are copied after those of George 
III. The historical question thus raised is 
ineffectually met by a quotation from the 
Federalist. As a matter of fact, “the federal 
Constitution sets the example of a strong and 
simple organization of the executive power” 
(p. 44) and Sir Henry Maine is undoubtedly 
right when he says, “The original of the 
President of the United States is manifestly 
a treaty-making king, and a king actively 
influencing the executive government.”’ 
There was nothing in the state executive to 
furnish a precedent for the treaty-making 
power exercised by the President with the 
advice and consent of the Senate. Neither 
was there a precedent for the power of ap- 
pointing all the highest officials, as the states 
have generally provided for the election 
of their chief officers. Whether the depriva- 
tion of the ministers of state of seats in Con- 
gress is due to the example of George III, 
who desired to govern the country himself, 
or to the influence of the doctrine of the 
separation of legislative and executive func- 
tions, is debatable. It is undeniable, however, 
that the federal executive is in come respects 
the direct descendant of the English crown. 

In most respects he is not, for the powers 
of the President were so limited by the Con- 
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stitution that he could not grant privileges 
or franchises, he could not declare war or 
raise arms, he possessed no absolute veto, he 
was made subject to impeachment, his pardon- 
ing power did not include cases of impeach- 
ment, and he was without power to adjourn 
Congress for disagreement. Sir Henry Maine’s 
contention, therefore, requires qualification. 
The President is only in certain respects the 
direct successor Of the British king. For the 
most part, as Messrs. Finley and Sanderson 
do not take pains to show but as they imply, 
his powers are patterned after those of the 
state executive. But their assertion that 
“the American executive is not the successor 
of the British crown,”’ so far as it applies to 
the President, would have to be modified. To 
a certain extent he is. In its application to 
the state executive it also requires slight 
qualification. The powers of the Governors 
are based upon those of the Colonial Gov- 
ernors, but ultimately such powers could find 
their prototype only in the crown, and the 
statement can hold true only as a denial of 
direct succession. 

To turn from the powers of the executive 
to the general powers distributed under the 
Constitution, Mr. Hughes has devoted a small 
book to an elucidation of the textof the federal 
Constitution, intended primarily for popular 
circulation and especially for the education 
of the youth of the land in the principles of 
the government under which they live. It 
makes no pretension to being anything more, 
and is written in a clear, non-technical style, 
well adapted to the execution of its didactic 
purpose. In matters not requiring analytical 
treatment or a wide knowledge of constitu- 
tional law the book apears to be well informed 
and correct, its method being expository rather 
than analytical. In some other respects, 
however, it has defects the influence of which 
may be positively harmful. The writer is 
an adherent of the state’s rights theory. As 
his book is written with a simple aim, and 
its title, ‘‘The Philosophy of the Federal 
Constitution,” suggests a less matter-of-fact 
treatment than that which he evidently had 
in view, it would have been better had he 
suppressed opinions which seem too strongly 
partisan and somewhat out of place. His 
argument that the federal government is 
simply an agent of the state governments, and 
that the principal has power under the Con- 
stitution to revoke this agency at any time, is 
an assertion of the secession doctrine in an 
extreme form which will create astonish- 
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ment. The author commits an equally seri- 
ous mistakewhen he attempts to showthat the 
federal Supreme Court is subservient to the 
national administration, and his slur on the 
integrity and dispassionateness of the Court 
is unfortunate. He also attempts to prove 
the unconstitutionality of a protective tariff. 

The publication of such books as the last 
one reviewed may perhaps serve to admonish 
the legal profession of the need of a good 
popular manual of the Constitution for the 
cultivation of American citizenship among 
those to whom legal aspects of the American 
polity can make no appeal. Such a book 
should not be written with a view to setting 
forth the letter of the American Constitution, 
without reference to the logic behind it. Its 
writer should be familiar with Supreme 
Court decisions and should be an intelligent 
and sympathetic interpreter of the spirit 
of the American commonwealth as revealed 
in law and in history. 


A POCKET CODE OF EVIDENCE 


A Pocket Code of the Rules of Evidence in Trials 
at Law. By John Henry Wigmore, Professor of 
the Law of Evidence in the Law School of North- 
western University. Little, Brown & Company, 
Boston. Pp. liii, 485 (alternate pages blank and 
not numbered)—index 80. ($4 net.) 
eerie too busy to work out 

questions of evidence deliberately have 
criticized the large four volumes of Wigmore 
on Evidence. Though they admit that the 
latter treatise is invaluable in the prepara- 
tion of a brief on appeal, they say that the 
very qualities that have given it the reputa- 
tion it has attained make it unavailable for 
most questions of evidence which arise unex- 
pectedly with little opportunity for investi- 
gation. The author has evidently felt the 
force of the criticism, and this little book is 
the result. It contains rules laid down in the 
text of his larger work, but without citation 
of authorities or historical or theoretical 
explanations. Typographical devices indi- 
tate the weight of authority, and alternate 
blank pages leave space for personal annota- 
tions with local cases. Thus the owner of 
this book may make it indispensable in his 
trial work. The book may serve one other 
valuable purpose. Should we ever attempt 
a uniform code of evidence in this country, 
we have here the basis for its preparation, 
and general use of this little book may bring 
nearer that result. 
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A REMARKABLE BRIEF 


In the Supreme Court of the State of Illinois, 
December term, 1909, W. C. Ritchie & Co., et al., 
appellees, v. John E. W. Wayman and Edgar T. 

avies, appellants. Brief and Argument for Apel- 
lants. By Louis B. Brandeis, counsel for appel- 
lants, assisted by Josephine Goldmark. 

T is not our custom to review briefs, but 

in the present case the production is 
remarkable as a sociological treatise as well 
as a legal document. Mr. Louis D. Brandeis 
of Boston was retained as counsel in a 
case brought in the Supreme Court of Illi- 
nois to test the constitutionality of the statute 
of 1909 of that state limiting the hours of 
labor for women to ten hours a day. The 
case is similar to the Oregon case, in which 
Mr. Brandeis added to his reputation for un- 
usual ability. 

It is not as an argument on the law that this 
brief is notable, for the law portion is simple 
and to the point, being briefly to the effect 
that ‘‘liberty,”’ in the Illinois constitution, has 
been construed to mean freedom in the use 
of one’s powers and faculties, subject to the 
restraints necessary to secure the common 
welfare, and where the clearly defined limits 
of the police power are not exceeded, regula- 
tions enforcing the paramount right to life 
itself cannot be overruled by the right to 
“liberty” and ‘‘property.” The brief is essen- 
tially one on the facts and presents an aston- 
ishing wealth and variety of information 
gathered from all parts of the world, selected 
from a great mass of official documents and 
scientific productions dealing with the effect 
of long hours for women on public health, 
safety and morals. 

Mr. Brandeis’ production, if published 
simply as a volume comprehensively dealing 
with the subject from the point of view of 
social science, would be of notable value. He 
has been ably assisted in the compilation of 
such noteworthy and copious materials by 
Miss Josephine Goldmark, Publication Secre- 
tary of the National Consumers’ League. 


A HISTORY OF LAW 


The Evolution of Law; a Historical Review, 
By Henry W. Scott. Borden Press Publishing Co.. 
New York. [1908] 4th ed. Pp. xii, 120+9 (index). 
THE author’s plan is to give a brief account 

of the history of legal development from 
primitive times, avoiding tedious details and 
suppressing citations of authorities. The topic 
treated is one of vast scope, but the volume is 
printed in one large type throughout, and is 
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needlessly padded as regards both its subject- 
matter and its typographical form. Within 
the narrow confines of the text proper, it 
might conceivably be possible for a master 
mind to present leading ideas in symmetrical 
outline, but it is doubtful whether such a 
mind would have the hardihood to combine 
so wide a range of subjects as Plato, Primitive 
Man, Theocracy, Hereditary Rulers and 
Aristocracy, Origin of Village Communities, 
Egyptian Laws, Confucius, Demosthenes, 
Lycurgas and Magna Carta. 

This work is based opon the author’s forth- 
coming ‘‘Commentaries,” dealing with the 
same subject. The information presented, 
he says, has been gathered partly from 
out-of-the-way sources. It does appear to 
be extraordinary. His researches appear 
to have been conducted in a more me- 
chanical than constructive spirit, and he has 
failed to arrange his diversified topics in a 
logical order, or to set forth the process of legal 
development with the many-sided scholarship 
required of a work of such broad scientific 
and historical range. 

The author is not sufficiently mindful of the 
great antiquity of civilization, nor sufficiently 
sympathetic with the temper of ages unlike 
our own, neither does he appear to possess 
skill in independent analysis, or to have delved 
deeply into the philosophy of social institu- 
tions. 


NOTES 


The volume of Proceedings of the Thirtieth 
Annual Session of the Ohio State Bar Associa- 
tion contains these addresses read at the 
annual meeting at Put-in-Bay, July 6-8, 1909: 
on “Coke Literature,” by Hon. Thomas Beer of 
Ohio, and on “Employer’s Liability and Com- 
pensation Laws,” by Hon. James R. Garfield of 
Ohio. The annual address was given by Hon. 
Samual Walker McCall, Congressman from Massa- 
chusetts, who spoke on “The Importance of a 
Trained Bar in the Maintenance of Free Institu- 
tions.” Hon. U. G. Denman, Attorney-General 
of Ohio, discussed “Our Present Problem in Tax- 
ation,” and Hon. Walter George Smith of Phila- 
delphia spoke on “Uniform Marriage and Divorce 
Laws.” 


The Report of the Twenty-first Annual Meeting 
of the Virginia State Bar Association, held at Hot 
Springs, Va., August 10-12, 1909, contains, in 
addition to the usual records and obituary sketches, 
papers read by the President, Hon. Micajah Woods, 
on ‘‘The Necessity for General Culture in the Train- 
ing of the Lawyer,’ on ‘‘Who was Thomas Jeffer- 
son?’’ by William M Thornton, LL.D., on “‘Govern- 
mental Control of Railways and the bin oy Case,” 
by Robert R. Prentis, on ““The Trial of John Brown,” 


bY Hon. George E. Caskie, and on “Taxation in 
irginia and Our Relation to the Subject,” by 
William W. Old. 


The Green Bag 


The Report of the Thirty-Second Annual Meet- 
ing of the erican Bar Association, held at Detroit 
in August, 1909, contains a large number of Papers 
of the greatest interest to the legal profession in 
America, and also the reports of various com- 
mittees on subjects of vital importance to the 
American bar. An extended notice of this meet- 
ing appeared in the October number of the Green 
Bag. Among the papers here printed are those b 
Georges Barbey of Paris, France, on “Frenc 
Family Law,” by Julian W. Mack of Illinois, on 
“The Juvenile Court,” the Annual Address, by 
Governor Augustus E. Willson of Kentucky, on 
“The People and Their Law,’ and a paper by Wil- 
liam L. Carpenter of Detroit on ‘“‘Courts of Last 
Resort.” The reports of the Committees on Judi- 
ciary Administration and Remedial Procedure, on 
Legal Education and Admissions to the Bar, on 
Commercial Law, on Patent, Trade Mark and Copy- 
right Law, on Insurance Law, on Uniform State 
Laws, Comparative Law Bureau of American Bar 
Association, on Taxation, International Law, and 
of a Special Committee to Suggest Remedies and 
Formulate Proposed Laws to Prevent Delay and 
Unnecessary Cost in Litigation, will all repay a 
reading. 


The American Institute of Criminal Law and 
Criminology has issued the Report of Com- 
mittee A, describing ‘‘A System for Recording Data 
Concerning Criminals.’””’ The plan and outline 
covers the eight divisions of family history, de- 
velopmental history, environment, character, 
anthropometry, medical examination, psychological 
examination, and psycho-analysis. nder each of 
these divisions the points to be investigated are 
carefully worked out in detail. The result is a 
scheme for a complete system of criminological 
observations. While the method is elaborate, the 
Committee explains that the time and labor 
necessary for working up a single case is by no means 
prohibitive if a well-known person can have his 
whole time to devote to the work. ‘Only by 
investigation at least as thorough as this,” it is 
pointed out,’’ can we hope to make permanent con- 
tributions to the knowledge of causation of crimi- 
nality and to the development of methods of preven- 
tion and reform.” The adaptation of the plan in 
large cities is recommended. It is urged that 
workers along these lines take pains to check up 
each other’s results, as only by putting together 
facts from many sources can safe conclusions be 
formed. The judges of the Municipal Court of 
Chicago have recommended the adoption of this 
system in their court. Copies of this important 

amphlet may be obtained by addressing the 
ontaes of the American Institute, Northwestern 
University Building, Chicago. 





NEW BOOKS RECEIVED 


RECEIPT of the following new books 
which will be reviewed later, is acknowl 
edged :— 


The Development of Hungarian Constitutional 
Liberty. By Count Julius Andrassy. Translated 
from the Hungarian by C. Arthur and Ilona Ginever. 
Kegan Paul, Trench, Tribner & Co., Ltd., London. 
Pp. 465. 

Roman Law in Medieval Europe. By Paul 
Vinogradoff, M.A., D.C.L., LL.D., Dr. Hist., 
F.B.A., Corpus Professor of Jurisprudence in the 
University of Oxford, Honorary Professor of History 
in the University of Moscow. Harper & Brothers, 
London and New York. Pp. viii, 131 -+ appen- 
dices. (75 cts. net.) 
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Latest Important Cases 


Bankruptcy. Ancillary Jurisdiction of 
United States District Coruts—Assignments 
Subsequent to Bankruptcy Proceedings. U.S. 


A Missouri corporation was adjudicated a 
bankrupt and a trustee was appointed in 
proceedings instituted in the District Court 
of the United States in and for the Eastern 
Division of the Eastern Judicial District of 
Missouri. Held, that the District Court of 
the United States in and for the southern 
district of New York has jurisdiction of an 
application upon the trustee’s petition for an 
order directing officers of the corporation 
within the jurisdiction of the latter court to 
deliver to the trustee books and documents 
of the corporation there in their custody. 
This was the decision of the United States 
Supreme Court, Feb. 21, in Babbitt v. Dutcher, 
30 Sup. Ct. 372. 

Mr. Chief Justice Fuller, delivering the 
opinion of the court, said:— 

“Judge Holt, after expressing an opinion 
upholding ancillary jurisdiction, felt com- 
pelled to decide otherwise in this case on the 
authority of In re Von Hartz (142 Fed. Rep., 
726), decided by the United States Circuit 
Court of Appeals for the Second Circuit. It 
appears from the statement of the case in the 
opinion of the court in the matter of Von 
Hartz that the proceeding was a summary 
application in which the appellant had been 
directed to turn over to the trustee in bank- 
tuptcy a policy of life insurance upon the life 
of the bankrupt, which “‘had theretofore been 
assigned by Von Hartz to appellant.” It was 
not stated in the opinion whether the assign- 
ment was prior or subsequent to the proceed- 
ings in bankruptcy. If prior thereto, then 
neither the court where the bankruptcy pro- 
ceedings were pending nor any other court 
could grant a summary order disposing of 
the title of the adverse claimant claiming title 
to the policy by assignment. That could only 
be determined in a plenary suit, and would 
fall within the rule in the Bardes (178 U. S. 
524) and Jaquith (188 U. S. 620) cases. But 
if the assignment was subsequent to the 
bankruptcy proceedings, then it would be a 
nullity and would be disregarded by the 
bankruptcy court and possession could be 
given to the trustee by a summary order, as in 


the Bryan (181 U. S. 188) and Mueller (184 
U. S. 1) cases. 

“There is no decision of this court adverse 
to the ancillary jurisdiction of the District 
Courts as asked to be exercised in this case.” 


Oarriers. Obligation to Furnish Satisfactory 
Service — Constitutionality of Kansas Statute 
Creating Railroad Commission. U.S. 

Upholding the constitutionality of the law 
creating the Railroad Commission of Kansas, 
the United States Supreme Court on Feb. 21, 
in Missouri Pacific Railway Co. v. Railroad 
Commission, 30 Sup. Ct. 330, upheld the 
Supreme Court of Kansas in issuing an in- 
junction to compel the Missouri Pacific Rail- 
way Company to operate separate passenger 
trains instead of a mixed passenger and freight 
service from Madison, Kans.,to the Kansas- 
Missouri state line. In this case the court 
announced a doctrine that will reach every 
state. It declared that even if this passenger 
train was operated at a loss the railroad was 
under a duty to perform such service as long 
as it retained its charter. The court refused 
to sustain the contention of the company 
that the revenues from the branch did not 
warrant separate service, and if the deficit in 
such a service was to be met by business else- 
where the property of the road would be 
confiscated, in violation of the Constitution. 

Corporations. See Partnership. 

Defamation. Privileged Communications 
Between Stockholders— Burden of Proof. 

BM. ¥. 

The New York Court of Appeals held that 
a telegram sent to one stockholder by another 
criticizing the manager of the company to be 
presumptively a privileged communication, 
and the falsity of the statement or express 
malice must be proved. Only on the produc- 
tion of facts sustaining this burden of proof 
does the case become one for the jury. Per 
Cullen, Ch. J., in Ashcroft v. Hammond, 90 
N. B. 1227. 

Fourteenth Amendment. Domestic Rela- 
tions—Constitutionality of Statute Permitting 
Transfer of Children by a Father. S. C. 

The Supreme Court of South Carolina de- 
cided on Feb. 17 that a statute permitting a 
father to transfer the care of his children with- 
out the mother’s consent was unconstitutional, 
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as an infringement of the rights and privi- 
leges assured by the State Constitution and 
by the Fourteenth Amendment of the Con- 
stitution of the United States. The action 
was brought by Mrs. Benjamin R. Tillman, 
Jr., the divorced wife of the son of Senator 
Tillman, to gain the custody of the children, 
who had been transferred to their grandfather 
by an instrument executed by Benjamin R. 
Tillman, Jr. 

Interstate Commerce. ‘‘Satisfactory or Rea- 
sonable’’ Through Route—Interpretation of 
Statute— Powers of Interstate Commerce Com- 
mission. wu. &. 

In Northern Pacific Railway Co. v. Inter- 
state Commerce Commission, the so-called 
“Portland Gateway” case, decided March 7, 
the United States Supreme Court annulled 
an order of the Commission requiring the rail- 
road to join with competing railroads in 
establishing a through route and joint rates 
from the East to Puget Sound points by way 
of Portland, Ore. The court held that the 
railroad already maintained a “satisfactory 
or reasonable route’”’ from the East to Puget 
Sound points, and as long as such a route was 
in existence the Commission could not require 
the road to join in another. 

The court took the position that climate, 
scenery and a desire to visit along the routes 
south of the Northern Pacific did not make 
the latter’s route “unsatisfactory or unrea- 
sonable,’’ and to hold otherwise would be to 
give an artificial meaning to the words of the 
statute. 

“The condition in the statute is not to be 
trifled away,” said Mr. Justice Holmes in 
announcing the opinion of the court. 

Interstate Commerce. State License Tax on 
Privilege of Doing Business Within the State— 
Unconstitutional Burden on Interstate Com- 
merce— Kansas ‘‘ Bush’ Act. U. S. 

The same line of reasoning as that followed 
by the Supreme Court of the United States 
in Western Union Telegraph Co. v. Kansas 
(216 U. S. 1, 30 Sup. Ct. Rep. 190; see 22 
Green Bag 192) was adopted in Pullman Co. 
v. Kansas ex rel. Coleman (30 Sup. Ct. 232, 
L. ed. adv. sheets p. 232), the facts being 
similar. In this case, as in the former one, 
the so-called ‘‘Bush” act of 1898 was declared 
unconstitutional. This act imposes on foreign 
corporations what is substantially a license 
tax, levied as a condition precedent to engag- 
ing in business within the state. The Court, 
Mr. Justice Harlan delivering the opinion, 


The Green Bag 


proceeded upon the principle that the state 
had no authority to deprive the company of 
the right to do intra-state business in such a 
manner as would necessarily deprive it of the 
right to engage in interstate business, nor to 
burden the interstate business with a tax 
which was, in effect, levied on property out- 
side the state. Mr. Justice Moody, though 
absent, approved of this opinion of the court, 
which is based on the much fuller opinion 
in the Western Unton case. 

Mr. Justice White concurred, not only on 
the narrow grounds on which he had based 
his concurrence in the Western Union case, 
taking the view that the levying of a tax on 
property within the state devoted both to 
intra-state and interstate commerce was con- 
fiscatory, but also on grounds similar to those 
expressed in the majority opinion, giving 
more extended consideration, however, to the 
rights of the states in matters of taxation. 

Mr. Justice Holmes dissented on the same 
ground as in the Western Union case, saying 
that such an exclusion as that contemplated 
by the statute ‘‘is not a burden on the foreign 
commerce at all; it simply is the denial of a 
collateral benefit. If foreign commerce does 
not pay its way by itself, I see no right to 
demand an entrance for domestic business to 
help it out.” 

Chief Justice Fuller and Mr. Justice Mc- 
Kenna concurred in the dissent. 

Legislative Appropriations. Salaries of 
Public Officers—State Parole Act Unconstitu- 
tional. Ill. 

The Illinois parole law of 1899 was declared 
unconstitutional by the Supreme Court of 
Illinois in People v. Joyce, decided Feb. 16 
(42 Chicago Legal News 223, Feb. 19; 40 
National Corporation Reporter 48, Feb. 24). 
The reason for this ruling was found not in 
the system of parole provided by the act, 
but in the fact that the title of the act in- 
cluded two subjects, and the act violated, by 
implication, the provision of the state consti- 
tution requiring statutes appropriating the 
salaries of officers to contain no provision on 
any other subject. The act was therefore 
unconstitutional, and void as a repeal of 
existing laws. 

Legislative Privilege. Administrative Func- 
tions of Committees of Congress Subject to Re- 
view in the Courts—Legislative Duties Cannot 
be Delegated by Congress. D. C. 

In Valley Paper Company v. Joint Con- 
gresstonal Committee on Printing, decided 
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Feb. 28, Mr. Justice Wright of the Supreme 
Court of the District of Columbia announced 
the decision of the court that in directing the 
six members of the Congressional Joint Con- 
gressional Committee on Printing to show 
cause why a writ of mandamus should not 
issue compelling the committee to award 
a contract to the Valley Paper Company 
of Massachusetts he had not exceeded his 
authority. 

The functions of the Joint Committee are 
ministerial and not legislative, according to 
the finding of the court. All legislative duties 
being conferred by the Constitution upon 
Congress, the court held that none of them 
could be delegated by Congress to its mem- 
bers. No power could be vested in a part of 
Congress by a law of Congress itself. That 
there was room to believe that the opening 
and inspection of bids for paper was an 
administrative duty, the court admitted, but 
it disclaimed any inference that any member 
by so doing held an administrative office. 


Partnership. Agreement by Shareholders to 
Treat Business of Two Corporations as a 
Partnership—Court of Equity Without Power 
to Take Corporate Property into its Control 
as Upon Dissolution of a Partnership. N. J. 

The parties in interest. organized two cor 
perations and engaged ‘rn the sale of sub- 
scription books, under a joint agreement, 
whereby each of them possessed a half inter- 
est in the stock and securities of the corpora- 
tions and was to have an equal voice and 
equal control in the management of the busi- 
ness of both, the corporations being intended 
to become merely ‘‘instrumentalities or agen- 
cies for carrying out certain partnership pur- 
poses.” The combined business was treated 
asa partnership. Differences arose between 
the partners, one of whom asked for the 
appointment of a receiver of the New York 
corporation. 

In Jackson v. Hooper, decided by the New 
Jersey Court of Errors and Appeals Feb. 28 
(N. Y. Law Jour. Mar. 8), it was held, by Dill, 
J., that a court of equity has no power to 
take the corporate property into its control, 
as upon the dissolution of a copartnership, 
but that the rights of the parties must be 
administered as shareholders in the corpora- 
tion, not as partners. 

It was also held that an agreement between 
Shareholders controlling the stock of the cor- 
poration, that certain directors shall act as 
nominal or dummy directors, subservient to 
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the will of the parties, is illegal and cannot be 
enforced in a court of equity; and that a 
court of equity has no jurisdiction to regulate 
the management of the internal affairs of a 
corporation organized under foreign laws, 
through the medium of an injunction issued 
either against the members of the board of 
directors as individuals, who are parties to 
the action, or against the corporation directly. 

The Court followed the authority of a 
Massachusetts case decided more than seventy- 
five years ago and not cited by counsel, but 
deemed on all fours with the case at bar, 
Russell v. McLellan, 14 Pick. 63. 


Police Power. Act Licensing Dance Halls 
Unconstitutional— Unfair Discrimination. 
N. Y. 


In People ex rel. Duryea v. Wilber, 90 N. 
E. 1140, decided on Feb. 22, the New 
York Court of Appeals held that an amend- 
ment to the Greater New York Charter 
Tequiring that all public dancing academies 
and schools where a charge is made for teach- 
ing dancing shall procure a license authoriz- 
ing the business to be conducted at the place 
named is unconstitutional. The object of the 
amendment does not appear to have been 
the promotion of health, safety, morals or the 
general welfare of the public and it is not a 
revenue measure. The enactment was held, 
therefore, not to be a lawful exercise of the 
police power, but an arbitrary and unjust 
discrimination against places where instruc- 
tion is given in dancing. Vann, J., dissented. 


Taxation. See Interstate Commerce. 


Trial by Jury. Not Guaranteed to Those 
Violating a Municipal Ordinance—Constitu- 
tionality—Intoxicating Liquors. Ga. 

The Supreme Court of Georgia (Lumpkin, 
J.) in Loeb v. Jennings, 67 S. E. 101, decided 
Feb. 16, denied trial by jury to one 
violating a municipal ordinance, and as the 
city charter conferred on the city of Atlanta 
the right to pass an ordinance providing 
penalties for the keeping of liquors for illegal 
sale, the plaintiff was properly convicted and 
sentenced to pay a fine of $500 and to perform 
thirty days’ work on the public works. The 
court said :-— 

“There is no constitutional immunity in any 
citizen of this state or any other state to come 
within its borders and violate its laws in re- 
gard to prohibiting intoxicating liquors or to 
violate a municipal ordinance prohibiting the 
keeping of liquors on hand for illegal sale.” 

















































THE CONNECTICUT CODE OF 
PROFESSIONAL ETHICS 


HE Connecticut State Bar Associa- 
tion, instead of adopting the 
American Bar Association Code of Ethics 
withsuch slight amendments as might be 
desired, chose to rearrange the materials 
of that Code in a new form, adding a 
little here and subtracting a little there, 
with the result that Connecticut lawyers 
now have a Code substantially similar 
to that of the American Bar Association, 
marked by a finish and proportion 
which reflect a desire to avoid surplusage 
and to achieve simplicity. 

The committee which prepared the 
draft expressed the highest regard for 
the Code of the American Bar Associ- 
ation, and stated that it had included 
substantially all the canons, re-arrang- 
ing them, however, under five headings: 
“The Lawyer in Court,” “The Lawyer 
in His Office,” “‘Professional Etiquette,” 
“The Grievance Committee,” and ‘‘The 
Lawyer’s Relation to the Public.”’ It is 
extremely unlikely that such a proced- 
ure would have been adopted but for the 
conviction that “the bar in each state 
should in some form specially applicable 
to the conditions in that state affirm 
the principles set forth in these canons.”’ 
Owing to the greater condensation of 
the rules prohibiting the subjection of 
judges or juries to improper influences, 
forbidding unseemly practices in ad- 
vertising and self-exploitation, and dis- 


countenancing the solicitation of business 
by ambulance-chasing and other dis- 
reputable means, it is to be inferred 
from the more general phraseology that 
the Association considers many princi- 
ples of professional conduct so firmly 
established in Connecticut by the tra- 
ditions of bench and bar that it is 
unnecessary to particularize to the 
extent of adopting the national Code 
word for word. 

Not many material changes have been 
made. Among the most notable are 
the restriction of the contingent fee 
canon, and of Canon 10 (A. B. A), 
forbidding a lawyer to purchase any 
interest in litigation, making both apply 
only in the case of indigent clients. The 
declaration in Canon 29, that counsel 
should bring a case of perjury committed 
during the trial to the attention of the 
prosecuting authorities, is left out, as 
is also the clause in Canon 2 discounte- 
nancing the elevation to the bench of 
any one not willing to forego employ- 
ments which might embarrass him in 
the performance of official duty. Other 
rules, forbidding counsel from expressing 
in argument his personal belief in the 
client’s innocence or in the justice of his 
case, and setting forth the duties of re- 
straining clients from committing im- 
proprieties, and of punctuality and 
expedition (A. B. A. Canons 15, 16, 
21), have been discarded. These omis- 
sions, however, do not necessarily point 
to a distinct lowering of professional 
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standards. In some cases the committee 
probably felt that the subjects were 
sufficiently covered elsewhere in the 
Code by general admonitions. For ex- 
ample, Canons 12 and 13 (A. B. A.) 
relating to lawyers’ fees have been 
rejected, and the following declaration 
has been substituted, which follows 
the American Bar Association Code 
only where we have italicized the words, 
and which will probably be conceded 
to set forth a high ideal of professional 
duty :-— 


A just and adequate compensation for 
legal services is essential to the independence 
and efficiency of the Bar. Effective provision 
for the administration of justice is properly 
one of the heaviest charges of the government 
and the use of such provision is necessarily 
costly to litigants. The cost of litigation is 
a necessary check to the evil of litigiousness. 
In fixing fees lawyers should avoid charges 
which overestimate their advice and services, 
as well as those which undervalue them. While 
the amount of compensation is ordinarily 
within the reasonable discretion of the lawyer 
making the charge, yet the close fiduciary 
telation between himself and his client calls 
for the keenest sense of honor and firm re- 
straint of self-interest in the exercise of this 
discretion. 

The client is entitled to a full understanding 
as to the basis on which the expected com- 
pensation will be computed, and the im- 
position on the client of unforeseen or un- 
expected charges is inconsistent with the 
mutual confidence which underlies pro- 
fessional employment, and is utterly in- 
defensible as against indigent or ignorant 
persons, or those imperfectly acquainted with 
our language. 

The reasonable requests of brother lawyers, 
and of their widows and orphans without ample 
means, should receive special and kindly 
consideration. 

It is the duty of the Bar in appropriate 
instances to protect the indigent and helpless 
from oppression, and each lawyer should 
share as occasion requires in the performance 
of this duty. In such caseihe may properly 
charge a reasonable fee in the event of a suc- 
cessful issue, but the poverty of a client may 
never justify a lawyer in purchasing an 


interest in the subject-matter of the litigation 
or in stipulating for an extortionate fee on the 
basis of a wagering percentage of its profits. 

In fixing fees it should never be forgotten 
that the profession is a branch of the adminis- 
tration of justice and not a mere money-getting 
trade. 

New matter is added in the form 
of a denunciation of “seeking extor- 
tionate settlements through abuse of 
legal process,’’ which strengthens Canon 
31 of the national code, an express 
assertion of the inviolability of pro- 
fessional communications, and a state- 
ment at some length of the duty of 
thorough examination of witnesses in 
preparation for the trial of the cause. 
Matter of local bearing, treating of the 
Grievance Committee in each county, 
is introduced. Apart from these modi- 
fications, the committee has desired to 
emphasize the importance of the bar as 
a part of the system for administering 
justice, and in like manner emphasis 
is laid upon the lawyer’s firm discharge 
of his duties both to the court and to 
his client, duties which are ‘“‘not distinct, 
but complementary, constituting the 
fundamental duty of fidelity to the 
lawyer's trust,”’ and there is also possibly 
greater emphasis on the duties of the 
lawyer as a citizen than in the American 
Bar Association Code. 

The Connecticut State Bar Associa- 
tion seems to have acted on the theory 
that there was no special obligation 
to adopt the American Bar Association 
Code. There is, however, something 
to be said for the advantage of having 
it in force in all the states. It would 
tend to unite bodies of lawyers in widely 
separated parts of the country into 
closer sympathy with one another’s 
professional aspirations, and would 
strengthen the feeling that they are 
members of one natiqanal bar, cherishing 
no pride of sectional prejudice. The 
American Bar Association Code has 
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already been adopted in a large pro- 
portion of the states almost as it stands. 
One of the most gratifying features of 
this movement is, in our judgment, 
the solidarity of sentiment which it 
evidences. The Connecticut State Bar 
Association may have shown that this 
Code can be improved upon in some 
minor particulars, but it remains true 
that it meets more effectually than any 
other yet proposed the need of exact 
and complete definitions of every pro- 
fessional duty. The caution displayed 
by the committee of the Connecticut 
Bar in not venturing to diverge widely 
from its substance affords an illustration 
of the opinion shared in all quarters 
that it is a standard code for the guid- 
ance of the entire American Bar. 


SOME KANSAS ANECDOTES 


UDGE BARRET of the City Court at 

Wichita, Kans., according to the Wichita 

Eagle, is addicted to the habit of telling the 
following story:— 

There was a case of petty larceny on 
wherein a colored man was being tried. 
Mr. Conly of Wichita represented one side and 
Mr. Harris the other. There were three 
negroes on the jury and three white men. 
The jury promptly brought in a verdict of 
acquittal, which was in favor of Mr. Harris. 
When the court asked the foreman, who was 
one of the negroes, just why that verdict 
had been reached he got this reply:— 

“Well, jedge, you see it was this a-way. 
We fust thing thought de prisoner guilty. 
But dah prepondahance of eloquence was with 
Mistah Harris and so we jest brung in dat ah 
werdick of not guilty, yo’ hahnah.” 

Recently Judge Barret, Mr. Conly and Mr. 
Harris were joking and telling stories, and 
after Mr. Conly had quoted the foregoing yarn 
from Judge Barret’s large répertoire, the Judge 
came back at him with the following, which 
we fear may almost be too good to be 
true:— 

“Bill Kyle, a huge negro and a political 
sharper of years ago, was given a job as 


night policeman by the Missouri Pacific to 
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watch their coal yards. They had suffered 
with a long series of coal pilfering. One 
night a tall lanky colored man was seen 
by the alert sleuth to sneak along behind 
a gondola loaded with coal, and the night 
marauder carried a suspicious looking gunny- 
sack. Kyle lay low and waited. Soon the 
colored man’s head was seen to peer cautiously 
above the side of the gondola. Promptly Bill 
let fly a big chunk of coal that hit the colored 
man square in the mouth, knocking five teeth 
out of his face, and mussing up his com- 
plexion considerably. The description was 
so accurate that before daylight a deputy con- 
stable had arrested him. 

“Then to the dumbfounded astonishment 
of all court officials next morning, when the 
battered-up colored prisoner appeared’ in 
court, with his face all tied up in bandages, 
and his whole map a skinned proposition, 
there was Jim Conly with the most magnifi- 
cent masterpiece of an alibi. Four other 
dusky sons of Ham testified that the accused 
was never near the Missouri Pacific yards 
at that time, but was shooting craps up ina 
resort near the stock yards. There sat the 
accused with his face in a sling, five teeth gone, 
and answering the description exactly, and 
yet the force of the alibi went, and he was 
turned loose. 

“After that, out of complimentary recog- 
nition of the ability of the able rising young 
criminal lawyer, Jim Conly was thereafter 
dubbed with the descriptive and apropos nick- 
name of ‘Alibi Jimmy.’ ” 

Mr. Harris has the reputation of being, of 
all the members of the Sedgwick county bar, 
one of the readiest in repartee. Some one 
asked him years ago what he thought of the 
judicial capability of a certain judge then on 
the bench. ‘Please don’t ask me. I 
never like to probe deeply into ab 
stract propositions of metaphysics,” was 
the reply. 

Mr. Harris at another time, in the heat of 
an argument before a jury, made use of an 
expression which brought down the gavel of 
the court, and he was warned not to do it 
again. Within a minute he said the same 
thing again. 

“Sir,’’ thundered the irate judge, ‘‘do you 
mean to show contempt for this court?” 

“No, sir,” replied Kos Harris, “I certainly 
do not. In fact I’m doing the best I can to 
conceal my contempt for this court.” 
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CASES ON JOKES 


(Note.—The sittings of the Supreme Court 
of Joke-idioture are scheduled for the last week 
of each month at Greenbagville, and tf the inter- 
est of the legal profession is sufficient to pro- 
mote litigation in this Court, as we hope it will 
be, we shall take pleasure in permitting the 
publication of offictal reports of our decisions. 
PER CURIAM.) 


INSURANCE—TRESPASS—JUS NATURALE— 
URISDICTION—DUE PROCESS OF LAW— 
TATE RIGHTS—INTERSTATE COMMERCE 

— HABEAS CORPUS— FEDERAL INCOR- 
PORATION—CONTRACTS. 


EX PARTE BLIFFINGTON* 
Supreme Court of Joke-idioture 
April Term, 1910 


TUSH, C.J.—About eight years ago the petie 
tioner fell from a ferry-boat into the waters 
of New York Bay and was legally drowned, 
though not actually, in order that his legal 
widow but lawful wife might secure the pro- 
ceeds of a life insurance policy of $10,000 to 
telieve the financial embarrassments of the 
petitioner’s family at that time. There was 
litigation over payment of the policy, but 
judgment was given in favor of the putative 
widow, from which decision the insurance 
company has lately appealed. Meantime, the 
petitioner has been residing in modest ob- 
scurity in New York City, under another 
name, in company with Mr. Ellis Parker 
Butler, the author of ‘‘Pigs is Pigs.’’ Now we 
come to the more important facts, from 
which this controversy has arisen. A few 
weeks ago the petitioner was sitting in his 
hall bedroom, when, under hypnotic sugges- 
tion from Mr. Butler, he for the first time saw 
his own ghost. He was not frightened, for 
the ghost looked quite like his natural self, 
except that it was phosphorescent and a little 
less bald. The ghost being obtrusive and 
showing a disposition to reside permanently 
With Mr. Bliffington, the latter grew somewhat 
uneasy, and consulted a legal friend, who in- 
formed him that as he was legally dead, the 
ghost was quite within his rights in haunting 
a legally dead man, and that the only way 
Mr. Bliffington could get rid of him was by 
going into court and having his legal death 
ang He had reasons for not doing this, 


gested b Ellis Parker Butler’ s farcical 
“The Case ae Horace Bliffington,” in the 
we ot for March. 


however, one of which was that his wife 
wished him to produce the legal ghost as evi- 
dence of his legal death, in order to establish 
his identity. A meeting between the husband 
and wife was arranged, which was to lead to 
their re-union, but Mr. Bliffington then dis- 
covered to his horror that the ghost had 
shriveled out of sight, in consequence of which 
sad accident he has been unable to become 
reconciled to his wife, who considers him an 
impostor. Evidence has been adduced, how- 
ever (in the Cosmopolitan Magazine) to show 
that the disappearance of Mr. Bliffington’s 
ghost was due to the fact that the insurance 
company had just appealed, thereby putting 
the fact of Mr. Bliffington’s legal death in doubt 
and divesting the ghost of all legal rights for 
the time being. Consequently Mr. Bliffington 
has now brought a writ of habeas corpus, 
praying that a decree may issue from this 
court restoring the ghost to life and liberty, 
so that the petitioner may be re-united to his 
wife. 

This court does not consider that it has any 
jurisdiction of the subject-matter. It is well 
settled, however, that where a court is with- 
out jurisdiction, it can give judgment exactly 
as if it had jurisdiction, entering into a dis- 
cussion of every phase of the case. Dred 
Scott v. Sanford, 19 How. 393. 


There is nothing either in the common 
law or in the statute law applying to the 
rights of ghosts. It is certain, however, that 
a ghost cannot be deprived of its liberty 
without ‘‘due process of law.’’ For interpre- 
tation of the Constitution has settled the 
meaning of ‘“‘due process of law’’ to be ‘‘due 
pity for the law.” Hurtado v. California, 
110 U. S. 516. 


We do not think the liberty of ghosts should 
be restrained. We never heard of trespass 
committed by a ghost. One cannot conceive 
of a ghost doing any damage, beyond un- 
balancing the minds of a few college professors, 
while ghosts have put money into the pockets 
of Mr. W. T. Stead, Professor Hyslop and 
Mme. Eusapia Palladino, and these and many 
others would suffer financial reverses were the 
legal rights of ghosts to be impaired. As a 
matter of natural right (jus naturale), ghosts 
are entitled to their freedom to go and come 
as they please, and an appeal from a decision 
that a man is legally dead cannot de proprio 
vigore deprive his legal ghost of its rights. 

This Court is powerless, however, to grant 
the relief sought, owing to circumstances 
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which will presently appear. The petitioner 
was supposedly drowned by falling into a 
ferry-boat plying between the shores of New 
York and New Jersey and therefore engaged 
in interstate commerce. We are dealing, there- 
fore, with an interstate ghost. Gibbons v. 
Ogden, 9 Wheat. 1. The body of the ghost 
not having been produced in court, we feel 
that there is only a verbal difference between 
the principles involved in a writ of habeas 
corpus and a petition for federal incorporation 
of an interstate ghost, and as purely a federal 
question is presented, the petition must be 
dismissed. 

DIXIE, J. (dissenting). I think this is a 
question which involves state rights. I have 
been endeavoring, though without avail, to 
convince my learned colleagues that the peti- 
tioner, in drowning himself, was carrying out 
the contract of insurance rather than that of 
interstate transportation, and that conse- 
quently Gibbons v. Ogden does not apply. 
It seems to me that there are already too many 
ghosts in the twilight zone between state and 
federal power, rather than not enough. 

Petition Dismissed. 


CORPORATIONS A LA MODE 


MONG the young lawyers of Indianapolis, 
Indiana, is one of literary inclinations, 
William Allen Wood, who has contributed to 
leading magazines, and lately was called upon 
to give a toast at a dinner of his college 
fraternity, the Phi Gamma Delta, the subject 
assigned, being ‘‘Corporations 4 la Mode.” 
The toast follows:— 

Brother Toastmaster and Brothers, I sup- 
pose there are those among you who think 
corporations served @ la mode are corpora- 
tions roasted. This is indeed a popular way 
to serve them, but it is neither a very pala- 
table nor a fair way, and the corporations and 
myself are too good friends for me to treat 
them in that manner, at least seriously. 
Being a lawyer of the corporation variety, I 
fall within a class that has met some share of 
undiscriminating public condemnation. The 
public seems to think the corporation lawyer 
is like a certain divinity student of whom I 
once heard. He went from the divinity school 
to preach a trial sermon, and, on his return, 
was greeted by one of the professors in the 
institution. ‘‘How did you get on with your 
sermon?” inquired the professor. ‘‘First rate, 
first rate,’ said the student. ‘‘What was 
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your text?’’ asked the professor. ‘‘How shall 
ye escape if ye neglect so great a salvation?” 
answered the young man. ‘A good text,” 
said the professor. ‘‘And how did you treat 
it?” ‘‘First,’”’ said the student. “I showed 
’em how great this salvation is, and, second, 
I showed ’em how to escape if they neglected 
it.” The function of the corporation lawyer 
is not, I assure you, without arguing the 
point, to show the corporations how to escape 
the laws when they violate them, but it isa 
constructive function, a co-ordination of law 
and righteous business practice that is as 
valuable to the commercial life of America 
today as was the judicial practice of Lord 
Mansfield’ of England to the Law Merchant 
of his time and since. So I feel quite respect- 
able when I stand before you and acknowl- 
edge that, in an humble way, I am a lawyer 
of the corporation kind. Moreover, I may 
state that I do not need either your assistance 
or your sympathy in my professional condi- 
tion, as it is a matter of judicial record, in 
the case of Latta v. Lonsdale, 107 Federal 
Reporter, that ‘‘corporation lawyers have the 
opportunity and are quite able and capable 
of taking care of themselves.”’ 

John Kendrick Bangs has defined the 
“Copperation” as ‘“‘a Creature devised by 
Selfish Interests to secure the Free Coinage 
of the Atlantic Ocean,’ and adds, 


“Little drops of water 
Plenty of hot air, 
Make a copperation 
A pretty fat affair.”’ 


I myself have defined the corporation, but 
in so serious a way that I am afraid it would 
make you weep after Mr. Bang’s juicy defini- 
tion, so I shall not impose my own on you. 
If there are some of you who like the corpora- 
tions roasted, the foregoing will suffice, I 
hope, with the following additional stanzas 
which I will recite, following the elocutionary 
precedent set by some of our brothers. 


“‘A copperation is a beast 

With forty-leven paws 
That doesn’t ever pay the least 

Attention to the laws. 


“It grabs whatever comes in sight, 
From hansom cabs to socks, 
And with a grin of mad delight 

It turns ’em into stocks. 


“And then it takes a rubber hose 
Connected with the sea 
And pumps them full of H,O’s 
Of various degree. 
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“And when they’re swollen up so stout 
You'd think they’d surely bust, 
They souse ’em once again, and out 

They come at last a Trust. 


“And when the Trust is ready for 
One last and final whack, 
They let the public in the door 
To buy the water back.” 


If you still have an appetite for roasted 
corporations, I refer you to Hazlitt’s essay, 
On Corporate Bodies, or to the speeches of 
the disap-“‘peerless”’ leader of the Democratic 
party, which show up the corporation as the 
right bower of His Satanic Majesty. 

You have noticed, perhaps, that few dis- 
cover the water in stock except those who 
dabble in it. The American people have a 
fatal tendency to play with the corporation, 
to indulge themselves in beautiful green and 
gold certificates that look like government 
bonds, to take shares in some pot of gold at 
the end of a rainbow, even when the com- 
pany would appear to be like that of which 
dear old Colonel Carter’s financial agent said: 
“T couldn’t raise a dollar in a lunatic asylum 
full of millionaires on a scheme like the 
colonel’s.’” But we have to look with indul- 
gence on this frailty of our compatriots— 
they are getting experience, and like most of 
mankind, experience is the one thing they 
can’t accept without paying in full for it. 
The emotions and the imagination always 
command their price even when intelligence 
is sellirg at a discount. The American people 
@ great, but they are not quite up to old 
Nvah yet—he is the only person so far who 
has been able to float a company when the 
whole world was in liquidation. 

I am very heartily an advocate of the cor- 
porate form of business organization, brother 
Fijis, and I could cite many eminent authori- 
ties who have the same attitude. Woodrow 
Wilson, President of Princeton University, 
has said, ‘‘I don’t see how our modern civili- 
zation could dispense with corporations. I 
don’t see anything but the utmost folly in 
entering upon a course of destruction in 
Tespect to the present organization of our 
economic life.’’ Our brother in Phi Gamma 
Delta, Edward Alsworth Ross, Professor in 
the University of Wisconsin, who writes bril- 
liant essays for the Atlantic Monthly on sin 
and society, says: ‘‘Corporations are necessary. 
In resenting corporate sins we must follow 
the maxim, ‘Blame not the tool, but the hand 
that moves the tool.’’’ If I were able, 
brothers, I would serve the corporation to 


you, not roasted, but with the praise of 
whipped cream, glacéd fruits, preserved mar- 
rons, and other delicatessen, and with Chateau 
Yquem or sparkling Chablis or Veuve Cliquot 
and bunches of violets and an orchestra play- 
ing Viennese waltzes on the side. But the 
corporation is its own excuse; it is attracting 
more favorable notice on the part of the 
intelligent public all the time—already two- 
thirds of the business of the country is con- 
ducted under the corporate form, and great 
minds are at work trying to perfect this form 
of business conduct so that it will be a per- 
fect machine, and so that the souls of its 
officers and directors will serve in lieu of a 
corporation soul, and so that both the unit 
of organization and the members who com- 
pose it will be openly responsible for all their 
acts to the state, the public, and to one 
another. The only effective way to unify 
the membership of a large number of men in 
lodges, unions, clubs, secret societies, fraterni- 
ties, so as to make them a practically respon- 
sible business person, so they may stand be- 
fore the community and say, ‘‘We are here to 
deal honestly with you, but if you think you 
have not been accorded all your rights, we 
can easily be reached through the law which 
unites us unto a business unit, by which we 
can be brought to justice as a unit, under one 
name, and not compel you to sue a collection 
of us as individuals’’—the only effective way, 
I say, to unify a society to this end is to 
incorporate it. Now it may not have oc- 
curred to you that our fraternity is not incor- 
porated. Some of our chapter house asso- 
ciations are incorporated, but the national 
organization is not, and in this we are behind 
some of our rival fraternities. I do not 
believe it is necessary to do more than sug- 
gest the desirability of the incorporation of 
the national society through the Board of 
Archons, as I believe the social conscience of 
the fraternity is sufficiently alive to demand 
this when the lack has become generally 
known among us. 

The length of an after dinner speech, it is 
said, should correspond to that of the ballet- 
dancer’s skirt, ‘‘qui commencait a peine et 
finissait déja,’’ and, to follow the formula, I 
must be ending. It was an enthusiastic 
member of another fraternity, which I may 
call Beta Kappa Delta, because there is no 
such fraternity, who exclaimed in concluding 
a speech, “‘Old Beta Kappa Delta! There she 
stands with her glorious past. Let us drink 
to her memory.” It is unnecessary to com- 
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ment on the appropriateness of that toast. 
But, thank goodness, we Fijis can say, “Ever 
young Phi Gamma Delta! There she moves— 
from a glorious past to a more glorious future. 
Let us drink to her vigorous, throbbing life.” 


BETWEEN BENCH AND BAR 


HE following story is told of a certain 
judge of the Superior Court of Massa- 
chusetts :— 

The Judge has a remarkable memory for 
faces. A man was brought before him re- 
cently and pleaded guilty to the offense 
charged. Judge sized the offender 
up with his penetrating glance and asked, 
“Have you ever been arrested before?’’ 

“No, sir, I never have,” the prisoner an- 
swered. 

The Judge did not appear to be satisfied, 
and leaning over the bench he said to the 
prisoner, “I think I have seen you before, 
sir,”’ 

“That may be,” said the offender, “I’m a 
bartender.” 


MAXIM REVISED 


Every cloud (on a title) has a silver lining 
(for the lawyers). 


USELESS BUT ENTERTAINING 


An expressman recently asked an elevator 
attendant at the Court House in Pemberton 

uare in Boston, ‘‘Does John Aiken work 
here?’ On learning that the person he 
wanted was the Chief Justice of the Massa- 
chusetts Superior Court, he looked as if he 
had committed an unpardonable sin. 


A few years ago George F. Haley of Bidde- 
ford was trying his first criminal case before 
the supreme judicial court of Maine, with 
Chief Justice John A. Peters on the bench. 
Mr. Haley was in the middle of his plea when 
a manin the audience fell over ina convulsion. 
The young lawyer stopped, disconcerted. 
“Go on, sir, go on, ” said the Chief Justice; 

“‘you’re giving them fits!’’ 
— Kansas City Bar Monthly. 


A well-known Southern judge tells a story 
about a white man who, during reconstruction 
times, was arraigned before a colored justice 
of the peace for killing a man and stealing 
his mule. It was in Arkansas, near the 
Texas border, and there was some rivalry 
between the states, but the colored justice 
tried always to preserve an impartial frame 
of mind. 

‘“We's got two kinds ob law in dis yer 
co’t,”’ he said, ‘‘Texas law an’ Arkansas law. 
Which will you hab?” 

The prisoner thought a minute and then 
guessed that he would take the Arkansas law. 

‘Den I discharge you fo’ stealin’ de mule, 
an’ hang you fo’ killin’ de man.” 

‘Hold ona minute, Judge,’’ said the prisoner. 
‘Better make that Texas law.” 

“All right. Under de law of Texas, I fin’ 
you fo’ killin’ de man, an’ hang you fo’ stealin’ 
de mule.” —Lippincott’s. 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and anecdotes. 





Correspondence 


A NATIONAL CODIFICATION 
To the Editor of the Green Bag:— 


Sir: I read with much interest the article, 
“Memorandum in re Corpus Juris,” in your 
February issue, by Mr. Lucien Hugh Alexander. 
There is more truth expressed in that article 
than in any other I have ever read. After 
trying to practise law for thirty-five years 
I have now discovered the real blocking of 
the game. I realized these same facts years 
ago, but they were not so forcibly brought 
to my attention. 

Congress should, by act, appoint a com- 
mission (I should suggest the names of the 


gentlemen mentioned in the article) to codify 
the many decisions, with power to discrimi- 
nate. Then Congress could adopt the report, 
fixing the price to be paid for the work, say 
$10.00 per volume for ten volumes (it would 
take at least that number), or $90.00 for the 
set. By said act of adoption, it could pro- 
vide for sale of the right of publication, and 
repay the Treasury of the United States for 
any advance made to pay the Commissioners. 

Each state could then enact the same as 
authority of the state. 

Law publishing houses could bid for the 
work and make a million dollars’ profit. 
Minneapolis has about 700 guessers now; 
500 would subscribe, making $45,000 to 
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$50,000. It is of more importance than 
building battleships, when 3,000 miles of 
restless ocean protects us on the East and 
10,000 miles on the West. These oceans have 
rotected us in our infancy and will do so 
in the future, unless we wish to conquer. 


RoBT. R. ODELL. 
Minneapolis, Minn. 
March 8, 1910. 


That readers who may not have read the 
article in the February number may not draw 
any insupportable inferences from the fore- 
going letter, it seems only just to say that 

r. Alexander and his colleagues, if we are 
not much mistaken, are not seeking a legis- 
lative codification; and that they also 
consider the difficulties in the path of public 
financing of a codification of any kind in- 
superable.— Ed.] 
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Important Litigation 


Eight directors of the Consolidated Milk 
Exchange were indicted in New York City 
Feb. 23 for conspiring in June, 1909, to fix 
the wholesale price of milk, in violation of the 
— anti-monopoly law of New York 
tate. 





Six corporations and twenty-one individuals 
forming the so-called Meat Trust were in- 
dicted Feb. 25 in Jersey City by the grand 
jury of Hudson county. They were accused 
of conspiracy and of creating a monopoly, 
enhancing the price of meat and poultry, and 
deliberately carrying a shortage in the supply 
of articles necessary for food. 





In Loewe v. United Hatters of North 
America, in the United States Circuit Court 
sitting at Hartford, Conn., the jury found a 
verdict Feb. 4 for the plaintiff in the sum of 
$74,000 damages done to the business of the 
plaintiff by means of the defendants’ boycott. 
As the suit was brought under the Sherman 
anti-trust law, triple damages can be recov- 
ered, so that the Hatters’ Union may have 
to pay $222,000 damages, and more than 
$10,000 court costs and counsel fees. The 
case dates back to 1902. It will be carried 
to the Court of Appeals, and if the verdict is 
there sustained, to the Supreme Court of the 
United States. The principle in the case is 
essentially the same as that involved in the 
famous Taft-Vale case in England, namely, 
that of the liability of a labor union for the 
damages it inflicts by means of a boycott. 
(Cf. Loewe v. Lawlor, 1904, 130 Fed. Rep. 633; 
1905, 142 Fed. Rep. 216.) 





A disbarment case recently came before 
the Supreme Court of Louisiana when Attor- 
ney-General Guion, on the recommendation 
of the disbarment committee of the Louisiana 
Bar Association, asked that F. Rivers Richard- 
son be adjudged guilty of contempt. The 
latter was disbarred upwards of a year ago, 
but had continued to keep a law office, having 
been advised by Federal Judge Rufus E. 
Foster, Judge Saunders, Judge Fred D. King, 


and others, that he could advise clients and 
practise law in his office, but could not go 
before the court as a lawyer. One of the 
judges of the Court remarked, during the 
trial, that the case was of great importance 
as a precedent involving the right of a dis- 
barred lawyer to keep a law office and give 
advice. 





Important Legislation 


The bill approved by the American Bar 
Association and Mississippi Bar Association 
providing that no judgment shall be set aside 
or new trial granted by the Supreme Court 
unless there is reason to believe that there has 
been a substantial miscarriage of justice was 
defeated in the Mississippi Senate Feb. 12, a 
majority of the senators believing that it 
would force the Supreme Court to try cases 
on the facts instead of the law. 





A sound principle is perhaps embodied in 
the bill introduced in Congress by Represen- 
tative Bennet of New York providing that all 
aliens committed to a state prison for not 
less than one year shall, at the expiration of 
their sentences, be deported to their native 
countries by the federal government. The 
penal institutions of many states swarm with 
immigrants who still owe allegiance to other 
flags. 





The Administration injunction bill was 
introduced in Congress Feb. 18 by Repre- 
sentative Moon of Pennsylvania. In effect, 
it provided that no injunction, whether 
interlocutory or permanent, should be issued 
by any federal court without previous notice 
and an opportunity to be heard on behalf of 
the parties enjoined. But if there appears a 
probability that ‘immediate and irreparable 
injury’’ is likely to ensue, the court may issue 
a temporary restraining order without notice. 
It is required that every such order shall 
define the injury, state why it is irreparable 
and why granted without notice, and shall 
not extend more than seven days from the 
time the notice is served. 
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Personal— The Bench 


Judge Howard C. Hollister, who was ap- 

inted Feb. 24 to be a United States judge 
or the Southern District of Ohio, has been 
a lifelong friend of President Taft. 


Judge Prentis was endorsed by the Norfolk 
and Portsmouth Bar Association of Virginia 
on Feb. 18 for the new federal circuit judge- 
~~ for the Fourth District of the United 

tates. 


Hon. G. A. Endlich, re-elected as president 
judge, and Hon. George W. Wagner, chosen 
an additional law judge, were given a com- 
plimentary dinner Feb. 5 by the Berks 
County (Pa.) Bar Association. 


The following appointments have been con- 
firmed by the Senate: Fletcher M. Doan, Asso- 
ciate Justice of the Supreme Court of Ari- 
zona; Frank W. Parker, Associate Justice of 
the Supreme Court of New Mexico; Grant P. 
Trent, Associate Justice of the Supreme Court 
of the Philippine Islands. 


Associate Justice Horace H. Lurton was 
the guest of honor of the New York County 
Lawyers Association at a dinner tendered him 
Feb. 26 in the Hotel Astor. Among those 
oo were Judge Alton B. Parker, Senator 

obert L. Taylor of Tennessee, Joseph H. 
Choate, Gen. Benjamin F. Tracy, William 
Nelson Cromwell and John G. Milburn. 


Judge Emory Speer of the United States 
Court for the southern district of Georgia 
was tendered a banquet by the Macon bar 
Feb. 25, in observance of the twenty-fifth 
anniversary of his confirmation as judge. 
Judge Speer was appointed in 1885 by Presi- 
dent Arthur, after nearly two years’ service 
as district attorney. He was then thirty- 
seven years of age. In the quarter of a 
century that has intervened since his appoint- 
ment, he has become one of the most distin- 
guished jurists of the South, and is known the 
country over for his ability as a judge and for 
the wisdom and equity of his decisions. 


Perhaps the youngest judge now presiding 
na court of last resort is Judge Ira Ellsworth 
Robinson, who became President of the 
Supreme Court of Appeals of West Virginia, 
anuary 21. He was born near Grafton, 
in that state, on September 16, 1869, and is, 
therefore, only forty years of age. His 
ancestors were early Trans-Allegheny pioneers, 
who settled in the immediate section in which 
he was born and reared. Judge Robinson 
came to the bar at twenty-one, and practised 
at Grafton continuously until his appointment 
to the Supreme Court bench, to fill a vacancy, 
on October 9, 1907. At a distinct Judicial 
State Convention he was nominated without 
opposition to succeed himself, and was 
elected for a term of eight years at the general 
election in November, 1908. 
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Judge George A. Cooke, the youngest mem- 
ber of the supreme bench of Illinois, was the 
— of honor at a banquet of the Will 

ounty (Ill.) Bar, held Feb. 5 at Joliet, Ill. 
Several speakers alluded to Judge Cooke’s 
astonishing rise to the highest office in the 
state at an age which could hardly be termed 
the prime of life. 


Judge Gardiner Greene of Norwich took his 
place on the bench of the Superior Court of 
Connecticut Feb. 5, succeeding Judge Robin- 
son, who went to the supreme bench on the 
same date. Judge Greene is a graduate of 
Columbia Law School, and a leading member 
of the New London county bar. He has 
served twice in the legislature, and was a 
member of the commission which revised the 
General Statutes in 1902. 


Judge Le Baron B. Colt of the United 
States Circuit Court of Appeals was the prin- 
cipal guest of the Beacon Seciotr at a dinner 
at the Algonquin Club, Boston, Feb. 5. 
Judge Colt quoted the remark that ‘“‘the 
greatest risk in the business world today is 
the legal risk,’’ and devoted some attention to 
the Sherman act. He said that there have 
to be many adjudications under a law before 
it can be said just what the statute means. 
In the case of the Sherman law, for instance, 
many would like to know if the acquisition by 
manufacturing corporations of competing cor- 
porations, through an exchange of stock, is in 
violation of the act. Then there are many 
subsidiary questions, as whether acquisition 
is monopoly, or an attempt at monopoly. 
‘‘In the interpretation of the interstate com- 
merce clause,” he said, ‘‘the Supreme Court 
has been guided by the rules of common 
sense, considering the clause as covering the 
instruments and all things relating to com- 
merce. I have no doubt,” he declared, ‘‘that 
in time the Supreme Court will so construe 
the Sherman act as to satisfy the business 
world and relieve it of apprehension.”’ The 
speaker also defined the nature of the reme- 
dial agents which are at work to harmonize 
law and business, including fictions, equity 
and legislation. 


Personal—The Bar 


Wade H. Ellis of Ohio resigned Feb. 7 as 
assistant to the Attorney-General, in order to 
become chairman of the Republican Execu- 
tive Committee of Ohio. 


Attorney-General Dana Malone of Massa- 
chusetts has announced that he does not 
wish to be a candidate for re-election next 
fall. He has served in this capacity for five 
years. 

Albert S. Anderson of Millen, Ga., who is 
judge of the city court of that city, will hence- 
forth devote himself wholly to collection and 
commercial practice, withdrawing from 
local business. The firm of Hill & Anderson 
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has been dissolved that he may carry out this 
purpose. 


Protection of the individual from the 
tyranny of the group was the keynote of the 
address delivered Feb. 22 by Attorney-General 
Wickersham on the progress of law, at George 
Washington University. He declared that 
the situation in this country when the rising 
tide of monopoly began, about twenty years 
ago, was analagous to that in England in 
Queen Elizabeth’s reign, when the granting 
of special privileges aroused the people to 
revolt. Relief from similar conditions in this 
country was obtained by the power conferred 
on Congress to regulate trade and commerce. 


William D. Guthrie has been made Pro- 
fessor of Constitutional Law in the Columbia 
Law School. Mr. Guthrie, by the way, is 
commonly understood to have received 
$1,250,000, the largest fee ever earned for 
rofessional services, in connection with the 
judicial and final interpretation of the pecu- 
liar will written by the late Henry D. Plant. 
To carry on the case made necessary a com- 
plete knowledge of the history of testamen- 
tary trusteeship, the statutory and the com- 
mon law relating to the question. Some 
$20,000,000 was involved. 


John D. Lawson, LL.D., editor of the 
Central Law Journal from 1878 to 1881, took 
editorial charge of the American Law Review 
with the beginning of the current year. He 
was born at Hamilton, Canada, in 1852, and 
was a graduate of the Law School of Osgoode 
Hall in 1875, being called to the Ontario bar 
in the same year. He removed to St. Louis 
in 1876 and practised there until 1885, when 
he removed to New Jersey and from there to 
California. His most extensive legal work, 
“Rights, Remedies and Practice,’’ was written 
at this time. He became Dean of the Law 
School of the University of Missouri in 1903. 
He has been a well-known writer on legal 
subjects for twenty-five years, and has been 
appointed by the American Institute of 
Criminal Law and Criminology a special com- 
missioner to investigate criminal procedure in 
Great Britain. 


Bar Associations 


The annual meeting of the Louisiana State 
Bar Association will be held in Baton Rouge 
on May 20 and 21. As the two codes will be 
up for discussion in the General Assembly, 
it is expected that the association will be 
largely attended. 


At the annual meeting of the Cumberland 
Bar Association, held Jan. 25 at Portland, 
Me., Hon. Charles F. Libby was elected presi- 
dent. The other officers elected were Hon. 
Seth L. Larrabee, vice-president, and Hon. 
John F. A. Merrill, secretary and treasurer. 


E. B. Pierce of Chicago has been invited to 
read the principal paper at the annual meet- 
ing of the Arkansas Bar Association, to be 
held in Little Rock the latter part of May 
or the first part of June. Mr. Pierce is head 
of the legal department of the Rock Island 
system. 


The speakers at the twenty-third annual 
banquet of the Kansas City Bar Association, 
which took place Jan. 26, included Edmund 
Wetmore of New York, ex-president of the 
American Bar Association, Robert C. Smith, 
president of the Bar Association of Montreal, 
and Murat Boyle and Charles M. Howell, 
representing the Association. 


The Florida State Bar Association held its 
annual meeting at Tampa, Fla., Feb. 23-24. 
The annual address was delivered by the 
president, E. R. Gunby, and papers were 
offered by W. A. Blount, J. B. Brown, G. M. 
Robins, A. H. Farrar and C. P. Cooper. At 
the banquet which closed the meeting Hon. 
Edward B. Vreeland of New York, of the 
National Monetary Commission, made the 
principal address. 


Attorney-General George W. Wickersham 
will deliver the annual address at the next 
meeting of the Illinois State Bar Association, 
to be held at the Chicago Beach Hotel at 
Chicago on June 23 and 24. Other addresses 
upon questions of general interest will be 
delivered by distinguished lawyers from differ- 
ent parts of the state. One of the leading 
questions for discussion will be the revision 
of the practice and procedure in the courts 
of Illinois. Preparations are being made to 
bring together the largest possible assembly 
of lawyers from all parts of the state. The 
membership of the association is now about 
fourteen hundred, but is expected to reach 
two thousand by the time of the next meet- 
ing. 


The Oklahoma Bar Association held its 
annual meeting Feb. 14-15 at Oklahoma City. 
Secretary of Commerce Nagel was to be 
the guest of honor, but was detained in Wash- 
ington by important business. The annual 
address was given by the president, W. I. 
Gilbert. The following papers were pre- 
sented: ‘‘Legal Problems of Gas and Oil De- 
velopment,’”’ W. R. Allen; ‘‘The Work of the 
Code Commission,”’ John R. Thomas; ‘‘ Descent 
and Distribution of Indian Lands,” J. V. 
Cabell; ‘‘Proposed Constitutional Amend- 
ments,” Frank Dale; ‘“‘Progress of the Legal 
Profession,’’ Judge James R. Tolbert; ‘‘A New 
Acquisition as Applied to Inherited Lands of 
the Five Civilized Tribes,” Judge M. E. 
Rosser; ‘‘Municipal Bonds and Contracts,” 
H. W. Harris, eaten City. T. J. Womack 
of Alva was elected president for the ensuing 
year; Clinton O. Bunn of Ardmore, secretary; 
and C. H. Ennis of Shawnee, treasurer. A 
vice-president was named from each of the 
thirty districts. 
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Crime and Criminal Law 


A judge was forced recently, under the laws 
of New Jersey, to send a boy ten years of 
age to prison for debt, being unable to find 
any loophole in the law. The boy’s friends 
obtained his release from prison pending an 
appeal to the Supreme Court of the state by 
filing a bond for twice the amount of the 
judgment. 


An unusual number of highway robberies 
and murders in Rhode Island has led to an 
agitation for the re-establishment of the death 
penalty, which was abolished in 1852, and a 
bill has been introduced in the legislature with 
this object. In Iowa and Colorado, where 
capital punishment had been abolished, it 
was restored, while in Maine and Rhode 
Island the number of homicides in proportion 
to population has been from two to six times 
as great as in death penalty states. 


Dr. Andrew D. White recently asserted 
that ‘‘human life is so cheap in the United 
States that men and women may be mur- 
dered almost with impunity. There has been 
in this country a steady increase in the num- 
ber of criminal homicides. Twenty-five years 
ago there were about fifteen hundred homicides 
yearly in the United States. There are now 
eight thousand every year. Statistics make 
plain two illuminating facts: First, that Bel- 
gium, which is the highest, has no death 
penalty. In Canada, which is the lowest, 
seven-eighths of the men tried for murder 
were punished, generally with death. The 
administration of criminal law in this country 
has become a game between two or three 
lawyers, and the whole thing is very much 
of a farce.” 


Testimonial to a Leading German Jurist 


Heinrich Brunner, Professor of Law in the 
University of Berlin, will celebrate on June 21, 
1910, his seventieth birthday. A committee 
of prominent German jurists has been formed 
to assure due recognition, on this anniversary, 
of Brunner’s achievements as teacher and as 
writer. It is proposed to publish, as is cus- 
tomary on such occasions, a volume of essays 
eg in his honor by his colleagues and 
ormer pupils, and also to raise a fund for a 
permanent memorial. In view of the fact 
that Brunner’s researches in early German 
law and in the law of the Frank Empire 
have direct bearing upon the legal history of 
all the West-European states, including Eng- 
land, and that the results attained by him 
have been of the greatest value to French, 
Italian and English legal historians, it has 
seemed proper to pe to the lawyers and his- 
torical students of all these countries and of 
the United States an opportunity to con- 
tribute to the memorial fund. 

All American lawyers and historians who 
are familiar with the development of legal 
history during the last forty years are aware 


that Brunner, in his monumental ‘History of 
German Law,” has cleared up many important 
and previously obscure points in Anglo-Saxon 
and in Anglo-Norman law, and that before 
the appearance of this work he had shown, 
in a now famous little book, the origin of the 
English jury system. No reader of Maitland 
or of Thayer or of Ames is ignorant of the 
debt which English legal history owes to 
Brunner. It is hoped that American lawyers 
and other Americans who are interested in 
legal history will largely embrace this oppor- 
tunity to do honor, during his life, to one of 
the most eminent of living scholars. Since 
the value of the testimonial will depend far 
more on the number of subscribers than on 
the amount of their subscriptions, it is hoped 
that no one who wishes to contribute will 
hesitate to send a small sum. By direction 
of the German committee, American contri- 
butions are to be sent to Professor Munroe 
Smith, Columbia University, New York City. 


Miscellaneous 


The fourth annual meeting of the Society 
of International Law is to be held at Wash- 
ington, D. C., April 28-30. 


Gov. Hughes Feb. 17 signed the Conklin 
bill, removing restrictions preventing the 
erection of a new Court House for New York 
County in City Hall Park. The site which 
Mayor Gaynor desires, is, however, being 
strongly opposed by the bar, by architects, 
and by the press. 

In order to investigate the causes of the 
delay in the administration of justice in the 
courts of San Francisco, President Curtis H. 
Lindley of the Bar Association of San Fran- 
cisco has appointed a committee of five to 
look into the matter and suggest remedies. 


Only 82, or thirty-three per cent of the 240 
applicants for admission to the bar, passed 
the recent examination held in Boston. The 
low percentage is partly due to the higher 
standard which has now been set for entrance, 
requiring more thorough preparation in gen- 
= studies as well as in knowledge of the 
aw. 


At the annual meeting of the Connecticut 
Probate Assembly, held Feb. 9, the following 
officers were elected: President, L. P. Waldo 
of Hartford; first vice-president, W. H. Burn- 
ham of Hamton; second vice-president, H. H. 
Woodman of Bethel; secretary and treasurer, 
Joseph B. Banning of Deep River. There 
was a discussion on the fees paid judges of 
probate. 


Cumberland County, Me., has now a new 
Court House in Portland, considered the 
finest in Maine, which cost $850,000. Its 
erection consumed four and one half years. 
The building was formally opened Feb. 1, 
Hon. Charles F. Libby saying: ‘‘It stands as a 
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permanent expression of the appreciation of 
our people of the high functions of those who 
minister at the altars of Justice.’ 


The American Society for the Judicial 
Settlement of International Disputes, which 
will devote itself principally to issuing articles 
by leading men of all countries on subjects 
indicated by the title of the organization and 
to organizing meetings of national scope in 
various parts of this country from time to 
time, with a view to educating the people, 
was organized in Baltimore Feb. 6, at the 
residence of Theodore Marburg. Dr. James 
Brown Scott, solicitor to the State Depart- 
ment and editor of the American Journal of 
International Law, was elected president. 


Secretary of State Knox has complimented 
Miss Annie H. Shortridge, law clerk to Coun- 
selor Hoyt in the State Department, by 
describing her as ‘‘an able lawyer,’’ by whom 
many important briefs were prepared when she 
was in the Department of Justice. Miss Short- 
ridge obtained her legal knowledge in the con- 
duct of her daily work. It became evident 
shortly after her appointment asa oa a her 
that she had a veritable genius for the law, 
and her official superiors took much interest 
in her constant efforts to add to her stock 
of knowledge. Before long she began to be 
consulted as an authority on the legal work 
of the Department of Justice. 


Congressman Samuel W. McCall of Massa- 
chusetts will deliver the principal oration at 
the dedication of the statue of Thomas B. Reed 
at Portland, Me., next summer. The bronze 
statue is designed by Burr C. Miller, and 
stands about eight feet high, the whole struc- 
ture rising fourteen or fifteen feet from the 
ground. It is erected by an association of 
which Hon. J. W. Symonds, formerly a Su- 
preme Court justice, is the president, and 
which includes many United States Senators 
and Representatives. Generous contribu- 
tions have been made by the late ex-President 
Grover Cleveland, Andrew Carnegie, H. H. 
Rogers and Col. A. G. Paine of New York. 


An international copyright convention hav- 
ing been signed at Berlin in Nov., 1908, the 
resident of the British Board of Trade in the 
ollowing March appointed a committee to 
Teport as to the legislation necessary to give 
effect to it in Great Britain. The committee 
has now drawn upa report. It favors exten- 
sion of ‘literary and artistic works” to in- 
clude choreographic works and pantomimes. 
Architecture is considered to need greater 
protection than it at present enjoys. Greater 
protection is asked for lectures, sermons and 
y mee which should be assimilated to 
ramatic works. Newspapers should be en- 
titled to report them unless notice prohibiting 
eae is given at the time of delivery. 
he committee approved of the extension in 
time of the protection given to authors as 
proposed by the Berlin convention. The 


convention protects an author for his lifetime 
and fifty years after his death. 


Necrology— The Bench 


Andrews, Judge J. C—At Woodbury, Ga., 
Jan. 30, aged 73. 


Archer, Judge Lawrence.—At San Jose, Feb. 
13, aged 89. Former superior court judge; 
practised in San Jose for fifty years. 


Brannan, Judge William.—At Muscatine, 
Ill., Feb. 12, aged 86. Oldest ex-member of 
the board of Regents of the State University 
of Iowa. 

Bryant, Judge David E.—At St. Louis, Mo., 
Feb. 5, aged 61. Born in Lerue county, Ky.; 
federal Judge of the Eastern District of Texas. 

Bundy, Judge Martin—At New Castle, 
Ind., Feb. 17, aged 93. One of the survivors 
of the convention which organized the Re- 
publican party. 

Chrisman, Judge J. B.—At Canton, Miss., 
Jan. 28, aged 83. Served as Judge of Circuit 
Court 1878-1886. 

Cone, John A.—At Delaware, O., Feb. 12, 
aged 74. Former probate judge and the 
= oldest member of the Delaware county 

ar. 

DuBose, Judge Dudley.—At Seattle, Wash., 
Feb. 5, aged 46. Elected to Georgia legisla- 
ture when only twenty-two years of age; 
judge of the district court of the Helena 
(Mont.) district ; general counsel for the North 
American Trading and Transportation Com- 
pany at Seattle. 

Garnett, Judge Griffin T—At Poplar Grove, 
Va., Feb. 3, aged 64. Confederate veteran; 
served as Commonwealth Attorney fourteen 
years; judge of Matthews and Middlesex 
counties; first judge of the thirteenth circuit. 

Gibbons, Judge John C.—At Paris, Tex., 
Jan. 15, aged 76. One of the leading citizens 
of his city. 

Grover, Judge Thomas E.—At Canton, Mass. 
Feb. 22, aged 67. Formerly district attorney 
for Norfolk and Plymouth counties; trial 
justice of the southern Norfolk district court 
for eighteen years. 

Hendry, Judge Robert E.—At Wichita Falls, 
Tex., Feb. 9, aged 63. Founder of the city 
of Mineral Wells. 

Jennison, Judge William T.—At Pacific 
Grove, Cal., Feb. 8. Practised in Denver 
and. in Pacific Grove. 

Keeler, Judge Samuel C.—In New York 
City, Feb. 17, aged 70. For eighteen years 
county judge of Schuyler county, N. Y. 

Montony, Judge Richard G.—At Elgin, Ill., 
Feb. 12, aged 88. State’s Attorney in 1856; 
later chosen judge of the City Court of Elgin 
and Aurora; practised in Chicago from 1876 
until 1885. 

Randolph, Judge J. C—At Marlin, Tex., 
Feb. 14, aged 52. Former district judge; 
leading citizen of Coleman, Tex. 
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Roosa, John P.—At Monticello, N. Y., Feb. 
23, aged 48. 5 ee and Surrogate of 
Sullivan county, N. Y. 

ae, Justice James E.—At Baltimore, 
Md., Feb. 5, aged 63. Confederate veteran; 
member of constitutional convention of North 
Carolina in 1875; superior court justice; elected 
Associate Justice of the Supreme Court in 
1888; lecturer in law department of the Uni- 
versity of North Carolina. 

Spensley, Judge William.—At Galena, IIl., 
Feb. 12. Practised and held many public 
offices; county judge of Jo Daviess county, 
1873-1877. 

Stone, Judge William H. R.—At Monroe, 
Ga., Feb. 3, aged 84. 

Womack, Judge Thomas Brown.—At Ral- 
eigh, N. C., Feb. 18, aged 55. Practised in 
Pittsboro, N. C., and later became a judge 
of the superior court; wrote several volumes 
of digests of the decisions of the North Caro- 
lina Supreme Court and other law books; 
enjoyed extensive corporation practice. 

Wilson, Judge John M.—At Mobile, Ala., 
Feb. 15, aged 58. For twenty-four years 
Judge of Probate of Clarke county, Ala. 


Necrology—The Bar 


Adams, Richard K.—At Milwaukee, Wis., 
Jan. 27, aged 79. Retired from active prac- 
tice several years ago. 

Atkinson, Louis E., M. D.—At Mifflin, 
Penn., Feb. 5, aged 69. Civil War veteran; 
served five consecutive terms in Congress. 

Dodge, Thomas H.—At Worcester, Mass., 
Feb. 12, aged 87. Patent attorney; inventor 
of the cylinder printing press. 

Everett, William.—At Quincy, Mass., Feb. 6, 
aged 70. Third son of Edward Everett ; admitted 
to bar but never practised; member of Con- 
gress in 1893; teacher, author and scholar. 

Fisher, George H.—At Brooklyn, N. Y., 
Feb. 6, aged 77. Served in the Assembly. 

Fletcher, George L.—At Chester, Vt., Feb. 
18, aged 90. Formerly United States com- 
missioner of the circuit court. 

Foster, Solomon.—At Pottsville, Pa., Feb. 
12, aged 66. Editor and publisher in Phila- 
delphia; became principal of the School of 
Law of the International Correspondence 
Schools; edited ‘‘Principles of Law.” 

Hassett, Edward—At New York City, 
Feb. 23, aged 52. Had practised in New 
York City since 1888. 

Hawkins, William M.—At Buffalo, N. Y., 
Feb. 14, aged 59. Elected to the Assembly 
in 1884. 


Hornbrook, Capt. S. R.—At Evansville, 
Ind., Feb. 13, aged 77. Vice-Commander of 
Loyal Legion of Indiana. 

Lawrence, Charles Gray.—At St. Paul, Minn. 
Feb. 3, aged 56. 
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Lewis, Hon. John S.—At Pine Bluff, Ark., 
og 15. Leading member of the Humboldt 

ar. 

Moore, John T.—At Manchester, N. H., 
Feb. 1, aged 85. Practised in Manchester. 

Parker, Henry Langdon.—At Worcester, 
Mass., Jan. 24, aged 77. Formerly trial jus- 
tice for Middlesex sy Mass.; had served 
in legislature; a leading lawyer of Worcester. 

Parsons, Eli Burton—At Troy, N. Y., 
Feb. 17, aged 85. Oldest member of the 
Bradford county Bar. 

Parsons, Hon. William Oscar.—At Charles- 
ton, W. Va., Feb. 7, aged 35. One of the 
best known young lawyers of the state. 

Pullen, Stanley T.—At Portland, Me., Feb. 
15, aged 67. Former member of the state 
legislature and surveyor of the port of Port- 
land; purchased the Portland Press in 1872; 
a broker in New York, 1886-1896. 

Rainey, John—At Brooklyn, N. Y., Feb. 
17, aged 37. Lawyer and real estate dealer; 
served two terms in the Assembly. 

Raison, Charles L—At Newport, O., Feb. 16. 

Raymond, Freeborn F.—At Florence, Italy, 
aged 57. Patent lawyer, a former partner of 
Thomas Clark of Boston. 

Riddle, Francis A.—At Chicago, Ill., Jan. 
28, aged 63. Civil War veteran; served in 
Illinois senate 1876-1880. 

Rollins, James Wingate—At West Rox- 
bury, Mass., Feb. 22, aged 82. Practised in 
Boston for fifty years before his retirement. 

Shaw, Oscar F.—At Brooklyn, N. Y., Feb. 
10, aged 71. Real estate lawyer. 

Shuey, Webster W.—At Dayton, O., Feb. 3, 
aged 61. Well-known lawyer of Dayton. 

Snow, Col. William D.—At Hackensack, 
N. J., Feb. 11, aged 78. Elected U.S. Senator 
from Arkansas but never took his seat; 
oldest member of the Bergen County (N. J.) 
Bar Association. 

Stark, Joshua.—At Milwaukee, Wis., Feb. 9, 
aged 82. Born in Brattleboro, Vt.; City 
Attorney of Milwaukee in 1853; served in the 
Wisconsin legislature; district attorney for 
two years; bar examiner, 1885-1897. 

Stout, Wesley B.—At Asbury Park, N. J., 
Feb. 5, aged 49. President of the Monmouth 
County (N. J.) School Boards Association. 

Thomas, B. F.—At Maquoketa, Ia., Feb. 5. 
Pioneer attorney of Monticello, Minn.; fifty 
years a resident of Iowa. 


Van Gaasbeek, Louis Bevier—At Kingston, 
N. Y., Feb. 15, aged 59. Had practised in 
New York City for fifteen years. 


Warren, Samuel D.—At Boston, Mass., 
Feb. 19, aged 58. Successful paper manu- 
facturer; formerly law partner of Louis D. 
Brandeis in Boston; president of the trustees 
- the Boston Museum of Fine Arts, 1901- 
1907. 
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Among the various subjects which go to make up the broad topic of legal ethics, the 
line of demarcation between the legitimate and the reprehensible is perhaps nowhere 
more shadowy than in the matter of securing professional publicity. nd 

That certain forms of advertising \ lawyers are entirely proper will be readily 

en in its dictionary sense of ‘‘making known 
by a public notice.’-—Law Notes, November, 1909. 

















Alabama Birmingham 
HUGH C. CRANE 
General Practice, Collection Department Thoroughly 
Equipped. References anywhere on application 
205-206 Title Guarantee Building 


Alaska 





Juneau 
ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 
Juneau, Alaska 


Massachusetts 
DANA S. SYLVESTER 
Attorney and Counsellor-at-Law 
6 Beacon Street, Rooms 703-705 


Mexico Oity 
OHNSON & GALSTON 
Edwin J. Jo nm, Clarence G. Galston, Rav. Schuster 


Boston 





Mexico 


Cla: 
ie MIGUEL BOLANOS CACH 
Av. Jategendensie 10 Counsel 
Mexico City 


49 Wall Street 
New York City 





District of Columbia Washington 
JOHN B. DAISH 
Interstate Commerce Cases Only 
602-6 Hibbs Building 





Minnesota Minneapolis 
DODGE & WEBBER 
Corporation, Commercial and Real Estate Law 


New York Life Building 





Florida =;RAZIER & MABRY 7*™P* 
Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 


Suite 6-7-8 Hampton Block 
Georgia 





Atlanta 
BROWN & RANDOLPH 
Attorneys-at-Law 
210-219 Brown-Randolph Building 





Mississippi 
WILLIAM ESTOPINAL 
Attorney-at-Law 
Gulfport, Miss. 


Gulfport 





New Jersey Paterson and Passaic 
BILDER & BILDER 


Romaine Bldg. Lawyers 150 Second St 
Paterson ‘assaic 





lowa Algona 


HARRINGTON & DICKINSON 
s 
L. J. Dickinson, County Attorney 


Portland 


T. P. Harrington 
Maine 





HARRY L. CRAM 
Corporation and General Practice 
Casco Bank Building 191 Middle Street 


Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 








New York 
FREDERICK O. BISSELL 
Attorney and Counsellor-ai-Law 
26-27 Dun Building 


New York New York City 
BERLINICKE & ADAMS 
Attorneys and Counsellors-at-Law 
220 Broadway 


Buffalo 








New York New York City 
JOHN HENRY FREESE 
Counsellor-at-Law 


Marbridge Building 47 West 34th Street 
Herald Square Cable address, “‘Jonfree, New York”’ 





Massachusetts 
FRANCIS V. McCARTHY 
Counsellor-at-Law 
13-14 Bergengren Bldg., Central Square 


Lynn 








New York Syracuse 
SHEA & SHEA 
Attorneys and Counsellors-at-Law 
418-420 Kirk Building 
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New York Utica 
SEWARD A. MILLER 
Attorney and Counsellor-at-Law 
56-57 Utica City National Bank Building 
Refer to Second National Bank of Utica 


Washington Seattle 
SAMUEL J. WETTRICK 
Commercial and Corporation Law 
333-4-5 New York Block 
Titles examined. Depositions taken before 
Nelson R. Anderson, Notary Public 





North Carolina Charlotte 
F. M. SIMMONS 
Attorney-at-Law 
Realty Building 


Washington Tacoma 
CHAS. ELWIN GEORGE 
Corporation and Criminal Defence Law 


309-10 Bernice Building 





Oregon Portland 
; S. S. HUMPHREY 
Commercial and Real Estate Law 
Collection Department Incorporated 


West Virginia Williamson 
SHEPPARD, GOODYKOONTZ & SCHERR 
Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 





Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 


Philippine Islands Manila 
JOS. N. WOLFSON 
Commercial Law and Corporation Practice 
No. 39 Plaza de Cervantes 


POGSON, PELOUBET & CO. 


Certified Public 
Accountants 

















42 BROADWAY NEW YORK 


Also at Chicago, St. Louis, Butte 





COMPLETE SETS OF 


THE GREEN BAG 


20 VOLS., 1889-1908 


In Half Morocco ° e ° ° ° 
In Green Cloth ° e " - ‘ 
Unbound . ; ° 


VOL. XXI, 1909 


In Half Morocco ° ° ° e 
In Green Buckram. ° ° P 


ADDRESS 


THE RIVERDALE PRESS 


BROOKLINE, BOSTON, MASS. 


$80.00 
60.00 
50.00 


$4.50 
4.00 


Wisconsin ~ Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 
38-46 Mitchell Building 











eEESsnneensaetneranaeinnsimeneniaenmanaa Se 
DISTRICT OF COLUMBIA Washington 


PATENTS 


Business from non-resident attorneys es — 
solicited. Highest references; best services. Counsel 
having clients who wish to patent inventions are in- 
vited to write for full particulars and information. 

WATSON E. COLEMAN 
Washington, D. C. 





Patent Lawyer 














UNIVERSITY OF MICHIGAN 
DEPARTMENT OF LAW 


Three years’ course leading to the degree of 
LL. B. The degree of Juris Doctor (J. D.) con- 
ferred upon such graduates of approved univer- 
sities and colleges as complete the full three years’ 
course and are recommended therefor by the 
Faculty. Regular session October to June in- 
clusive. Summer session of ten weeks beginning 
about July lst. Credit upon regular course may 
be obtained through work in summer session. Ex- 
ceptional opportunities for students wishing to 
supplement work in law with studies in history and 
political science. Law library of 29,293 volumes. 

For announcements giving full information in re- 
gard to opportunities offered, address 


DEAN, DEPARTMENT OF LAW 
University of Michigan Ann Arbor, Mich. 





PUBLISH YOUR WRITINCS 
If you have written a novel—short story—a poem 

or a book of poems—or if you are a doctor, 

professor, clergyman or politician, and wish to publ 

a small edition of your writings—technical and scien- 

tific articles—speeches, addresses or sermons in hand- 

some k form at a cost ranging from $6 to $50. For 

full information address 

D. C. BARTHOLOMEW CO., 108 Hanover 8t., Boston 

Agents wanted. 
Note. We make no pretense of marketing literary work. 





It will be mutually helpful if Taz Grezn Bac is mentioned when writing toadvortisers. 
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The Only Fully Annotated Edition 
of the Best Set of State Reports 


NEW YORK 
Court of Appeals Reports 


Revised Edition with Notes (Reprint, 5 in 1) 
Edited by Irving Browne and John T. Cook 


N PREPARING this Annotated Revised Edition the object has 

been to preserve all the valuable features of the original 

edition and to add others that would make it beyond question 
the best and most serviceable. 

It reprints the original volumes and in addition follows the 
decisions with Annotations, References and Editorial work of 
great value. 

REFERENCES are given to the report of each case in the court below. 
When the principal case is reported elsewhere, such reference is given. This 
is the only Real and Fully Annotated Edition of the New York Court of 
Appeals Reports. There is no other edition that in any fair sense can be 
called “Annotated.” 

IT SAVES SHELF ROOM, five volumes being bound in one book. 
The original Edition, 180 volumes, takes 28 feet 9 inches. The Annotated 
Revised Edition, 180 volumes in 36 books, takes 7 feet 3 inches, making a 
saving of 21 feet 6 inches. 

IT IS PRINTED FROM NEW TYPE. The Annotated Revised Edi- 
tion gives the sharp, clean impression of newly made plates. 

THE PAGING of the Original Reports is given and can therefore be 
used with any digest. 





“To any one about to purchase a set of the Re- 
ports of New York State, I should say that your 
edition was the most valuable one.”—Judge Rufus 
W. Peckham, of the United States Supreme Court, 
and formerly Judge of the N. Y. Court of Appeals. 











190 Volumes in 38 Books, Law Canvas, $150.00 





MATTHEW BENDER & CO. 


Law Book Publishers Albany, N. Y. 
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It will be mutually helpful if Taz Green BA@ is mentioned when writing to advertisers. 














New Law Books 





Benton on the Lawyer's Official Oath and Office. Cloth $1.50 
Nichols on the Power of Eminent Domain. Buckram 5,00 


Stimson's Law of the Federal and State Constitutions. 
Cloth ‘ ; ; ; : 3.50 


Virginia Colonial Decisions. 2 vols. Cloth . . “ae 


German Civil Code, Translated into English by Loewy. 
Cloth : ; : . 6.00 


Korkunov's General Theory of Law. Cloth . .- 
Prof. James Bradley Thayer's Legal Essays. Cloth . 3.50 





IN PRESS 
Schouler on Wills and Administration 
The Visigothic Code Translated into English 





All Law Books on all topics and of every civilized country, 
priced and supplied by 


The Boston Book Company 


83-91 FRANCIS 8ST. FENWAY, BOSTON, MASS. 











It will be mutually helpful if Taz Gruzx Bae is mentioned when writing to advertisers. 





